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THE SCOURGE OF AGE DISCRIMINATION IN
THE WORKFPLACE: FIGHTING BACK WITH A
LIBERALIZED CLASS ACTION VEHICLE
AND NOTICE PROVISION

The Age Discrimination fa Emplopment dcr'y ewerent satwioy framneork cally
Jor plaint{f affirmatively fo opt date o clase acnion, whily providing B0 metice prowi-
sor Fo alert them of the exiemes of mch @ olee This approsch dffers marked(y
Sram o Rule 23 clagy scrion applicable i Tirke FIT Nuperon  The lepislarive hiniory
&f e ADNEA 2 well o the stanvsry evolution of the Rule 2 mechanion mggent that
the inslusion of the opi-in slement and the exelusion of ey notlee provivion are dus
mang i gesident than fo Comgremonal fmient  The auwthor concluder thal cowrts
showld relax thelr irict interpretanion of the ADEA, ond Congrees shouwld incorporarte
Ruile 235 procedure direetly inio the Aed, to that the siatefory {atenr fo revesdy perva-
s age disoriminotion. whick qficts the workploce. may be reolized.

INTRODUCTION

The best is yet to be
The last of life. for which the first was made.'
I have lived some thirty pears on this planes, and I have yet o
hear the first spllable of valuable or even earnest advice from my
setiors. They have fold me mothing and probably cannat tell me
anpthing to the purpose.”
AMEBICAALW&?SH&EM&di:hHmquFﬂSﬂHu

citizens. On the one hand is the romanticized portrait of a
grandfather with his grandchildren flocked around him, eager to
hear some story of the past, better times, or of the elderly king,
sought out for his wisdom and compassion. A darker, lurking im-
age, however, is of the decrepit, venile man who meddles in other
peoples’ affairs.

These conflicting portraits confuse the relation between “aging”
and “chronological aging,” especially in the employment sector.?

I. R. Browning, ~Rakbi Ben Ezra™ s [ (1854),

1 H.D. THozeEaU, WaLnen 9 (1. Shanley od. 19710

3. Chrosalogical aging. or “years clapaed simes birth," is bo be dintEnguished from fune-
tiomal, social, and rewerss chomacdagheal aging. "Fenctlonal agleg™ refiers 1o “tates ol aging.
retention of sidils, abdlity 10 leam amd ndapt , . . and retention of stemina ™ “Socisl aging™ B
the cained term for bessfits e senlority righis. Finally, “reverse chronolopical agisg™ sue-
cinetly stmies that “[iThe ferther an individus] moves from the year ol his birth, ke less
significast Is chat fest for the purpesss of gauging fencticna] capachiy,”™ Cadn, Ape Disrime-
tigay gud Their Sockel Fumctions A Critigue of the Age Discrimipation Aer off 1073, 57
CHp[-JKer L. Rev. $27, 829-30 (1981}

103



104 CASE WESTERN RESERFE LAW REVIEW [Vol. 37:103

“Aging refers to the regular changes that occur in mature geneti-
cally representative organisms living under representative environ-
mental conditions as they advance in chronological age.™ Yet,
emplovers often establish arbitrary hiring and termination policies
based on chronolagical age without recognizing that aging is an in-
dividual process. This misconception belies the fact that:
Workers between 60 and 75 yvears of age are not only proving to
be capable of working in many occupations; they actoally [ex-
ceed their younger counterparts] because of their superior judge-
ment, experience, and safety performance. Advances in
technology that have taken away much of the physical stress of
leluﬂmmnymmtﬂr]tnphulwwmmmm
umthu:mjﬂdsrwmimpm
While the Civil Rights Act of 1964° banned discrimination on
the basis of race, religion, sex, and national origin, it made no men-
tion of age. Consequently, to combat widespread age discrimina-
tion in employment, Congress enacted the Age Discrimination in
Employment Act (“ADEA™) in 1967. The ADEA provides for a
private cause of action for age discrimination.® Although the
ADEA claims the same overall purpose as Title ¥II, it implements
a very different procedural framework with respect to class actions
because it was derived from the Fair Labor Standards Act of 1938
(*FLSA™).* While Rule 23(b)(3) class actions commonly used in

4, Birren & Feaner, Rerearch gn the Prychology of Aping: Principles and Experimenio-
tion, in 3 HANDEOOK 0F THE PevenoLeey oF Adme 4 (1977

5. AMERNCAN MEDICAL Ass's, EMMLOYMENT OF OLDER FEOFLE [0 (n.d. Mpamphlet
published by AMA Comméiter an Aging), qesded i Eglit, OF Age awd the Consritution, 57
Corl-JKenT L. REv. 859, 586 n.042 (1981). In fact, much lieratuce calis refoling the
ilkeoey that “ability declises wilh age™ 5w idl a BET.

& The Civil Righis Aci of 1964, Pub. L. Mo, 82352, 78 Stat. 241 (codified s amended
ot I8 LLS.C. § 447 (19EY), 42 UEC §§ 1971, 15T to 19754, 2000a to 2000h-6 (1983))
Title ¥II of the Civil Rights Act of 1964 makes employment discrimination snlawful
Amoag other things:

T shall be an unlawful cenployment practics for an emploger—(1) to Fa] to bire ar

discharge sny Individual, or etherwine discriminate apangt any individual with re-

spect oo his compendation, terma, conditicas, or peivileges of employment, becase

aof such Individual's rece, eodor, relighn, sex or netionsd coigin [ |
Civill Rights Act of 1964, Pob. L. Moo 88333, Title VII, § TOl. T8 Stat. 353 (codified as
amonded ot 4F US.C. §§ 2000 to 200016 {19330

7. The Age Discrimination in Employment Act of 1967, Peb, L. Mo, 9302, §§ 1-16,
Bl Siar 603 (eodifed as amendsd s 29 ULE.C 8 671-34 {1583)).

£ The ADEA provides, in relewant part, that *[a}ny person aggrieved may bring a civil
sction in any Federal district court of competent jurisdiction Tor such legal or equilable reliel
as will effectuate the purposes of [the ADEAL™ Fd § 633alc).

W, The Falr Labor Standards Act of 1938, el 676, §§ 119, 32 Star. 1080 (codified m
smended #1 29 VLS.C. & 201-£9 (1963}
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Title VII Litigation permit opt-out and notice provisions,”® ADEA
class actions instead require opt-in flings without accommodating
the right to, or means for, notice of the pending suit."" Further-
more, a litigant must fulfill complicated preliminary requirements
before pursuing an ADEA class action. As a result, class actions
tend to be very burdensome, as evidenced by the fact that approxi-
mately “two-thirds to one-half” of all ADEA lawsuits filed were
dismissed on procedural grounds during the first ten years of the
ADEA." The lack of prejudgment notice is especially harmful, for
in many cases employees are unaware not only of the existence of a
pending ADEA class action, but also of their substantive rights to
join the litigation. Such ignorance undermines the ADEA goal of
reducing arbitrary employment-related age discrimination.'

This Note has several aims. First, Title VII and the ADEA will
be compared. Second, relevant aspects of the ADEA will be evalu-
ated in light of Rule 23's requirements, legislative history, statutory
evolution, and judicial interpretation. Third, the harmful effect of
age discrimination in the private sector will be analyzed, giving rise
to legislation and judicial proposals to ease the procedural pitfalls of
the ADEA enforcement mechanism.™

10, In Tiide VIE lizigsiion ibe alleped wolator mast ke provided writien potles, expecially
when charges are filed ppabect (ke government, & poverneaenial apency, o & polithcal subdivi-
sign, If the EEQC fails 1o secure & conciliation agreement, it may e a civil scton with
aggrieved parties having the right to intervene. The EEOC must send notiee to the clzimans.
If the EBOC dismisces the claim or fadls to enter & concilistion, the injored party. or any
party harmed by the filing. may bring o civil sction. Because employment diccrimination
outlawed by Title YII is a faderal action, the Federal Rules of Civill Procedure generally, and
Rale 23 particularly, are applicable. Civil Rights Act of 1964, 42 US.C. § 2000e-5 (1933);
see dnfra motes 21-36 and acosmpanyisg bext,

1. See infre nobes 6062 and accampanying text.

12, Feed, The Firsr Ten Yearr of the Ape Discrimination in Emplapmest dcr, 4 OHio
M.ULL. REV. T4E, 759 (1977). Frequently, cases will be decided according to whether the
litigants have complicd with the notice and timing provisions of the ADEA. The couns ane
alsa Tikely 1o judge the sufficimcy of the evidesce. Finally, many courts will defer 1o the
amibarity of sale “eonslislory™ agencses. Ser idl; soe also Infia noded $6-53 and sscompany-
ing 1o,

13, Sor Maobs, Monier fe Clats Mesidnees Unadier e Falr Lobar Srandisnds Aot
oive Aetion Provisiow, 17 U, Mo LL. Rer 25 37 (1963-84) [hercimafier Clag Novker],

i4. One leading age discrimization commentator has roefully invoked the wisdem of the
mythical experiencad litipaiors sdvice 1o the aovies:

IF the law b spalos yom, argue ibe Bacts. IF the feces are againet you, arges
congraadons] intent, [T congrossonsd intent b against you, argoe dissenting opin-
loess In state count decislons, speeches bnperted In e Compremionad Recond by &
sleple member of ihe Howe, or suthoritles that po knper exist. I these, ton, are
enyvailing, wefle law review eniicles.

Echack, Ape Discriminavier Revicled, 3T Cucf-]Kent L BREv. 1029, 1029 (1931}
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I. OVERVIEW
A, The Civil Rights Act: Title VII

The Civil Rights Act of 1870'* guarantees blacks the right to
contract and to possess and convey property, while the Civil Rights
Act of 1871 assures freedom from racial discrimination. By 1960,
however, Congress recognized that these Acts were not effectively
eliminating discrimination.”” Hence, Congress enacted the Civil
Rights Act of 1964,"* which outlaws discrimination based on race,
religion, sex, and national origin. Title VII of the 1964 Act was
specifically targeted to alleviate employment discrimination.'®

Enforcement of Title VII primarily proceeds through private
civil suits recommended by the Equal Employment Opportunity
Commission (EEOC) to the Attorney General.®® This use of repre-
sentative actions has increasingly become a crucial vehicle to
counteract the formidable power and resources of corporate and
government defendants. Unfortunately, Title VII does not explic-
itly sanction class actions as an enforcement mechanism.®' Indeed,

15, Actof May 30, 1870, ch. 104, § 16, 146 Siac, [144 (cadified as amended at 42 US.C.
£ 1981 {1983)).

i6 Act of April 30, 1871, eh, 22, § 1, 17 S, 13 (codified & amendead at 42 USC
§ 1983 (1983)), Congress sought 1o reach consplracies with the Act of April 20, 1871, ch. 12,
£2, 17 Stat. 13 (eodified & ssneaded ot 42 ULS.C. § 1985 (1983)). Moceover, the Supreme
Cowt bas bsterpeeted § 1985030 proscription against conspirscls 1o mclode those agatss
solely private partien  Girlffin w. Breckensidpe, 803 115, B8 {1571).

iI7. Reported ibe House Judiclary Comenitice: "[Mogwiihsianding some progress), in the
Rast cheeaide [ Bas Becomne Increasingly elear that progress has been too slew and ikt satlonal
legishation i required 1o mest & national sead which becomes ever more obvions.” 1964 LS.
Coor Comc. & Avem, Mows 2591, 2353, Ser alve UL Cosma’ss on Crvie RiGuTs, Eas-
PLOYMENT 1961 Reront 103 (1961).

15 See super note & and socompanying bext.

1% Civil Righis Act of 1964, Pub. L. Mo, B-352, §§ 701-18, TE Stat. 241 (codified as
amended at 42 USC. §§ 2000e fo 200017 (1983)) [hereinafier Title VIIL Ser alw 42
US.C. 5§ 2000e-2, Hiie-3 (1983) (eatnblisking unbawhal employment practices).

WL 43 US.C § 2000e-5, 2000e-6(a) (19B3) In emacting Title Y11, Congress considened
eatablishing a body similar 1o the Mational Labur Relations Board to investigate and prose-
cide discriminalery practices. Although the EEDC is emperwred ™10 prevenl any person
from engaging b= any unlawhal employment pracihee,™ it seema thal Congress envishaned the
use af conciltatory actions 1o curb discriminaiory practices. 42 ULS.C, 5§ 2000e-5(a), {b)
The legilative history indicates tha Congroa was Emarful of giving owerly beoad enfarcement
powers 10 the EEQOC, Sar 100 Cong, REC. 1518, 1521 (1964) (sestemest of Rep. Celler):
Vaas, Tirke VI Legpislonive History, 7 BJC Iseous. & Cose L Rev, 431, 436-37 (1960 ser
alse Comment, Tine FIN Clas Aetipae A New Eraf, 62 Hon L. Rew. 1380, 15333 (1983)
[bereinafier Title FIf Clam Aetions]. Thus, by defsul, priveiely [sitiated Eigation & the
principal wehicle fior Title VI enforcement.

21. Prolesor Rutherglen suggests that:

Class acticers escaped comgressional motice in part because they did not aftain
prominence undil the 1966 revision of Rale 21, but more sigeificandly, becawse Con-
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a House amendment of Title VII in 1971 tried to prohibit class ac-
tions.®® The final report of the Senate Labor and Public Welfare
Committes, nonetheless, rejected the House's class action prohibi-
tion, thereby agreeing “with the courts that Title VII actions are by
their very nature class complaints, and that any restrictions on such
actions would greatly undermine the effectiveness of Title VIL"™*
When the Equal Employment Opportunity Act of 1972 gave the
EEQC power to sue and extended Title VII coverage, it neither
mentioned class actions nor restricted their use.®

Courts have been more supportive of the use of class actions to
enforce Title VII. For example, in Hall v. Werthan Bag Corp.,™ the
court extended the customary judicial doctrine, which allowed class
actions to challenge facially discriminatory employer practices, to
include complaints where the action is not pursuant to an estab-
lished policy of discrimination.*” The court explicitly held that “ra-
cial discrimination is by definition class discrimination. If it exists,
it applies through the clags."** The various circuit couris have
since expanded the limits of the Hall doctrine.™ Given this legisla-
tive deference and judicial pastorship, Rule 23 of the Federal Rules

Eress expressly dealt with the isue of clusswide [Rigation by granting authocity 1
the Atiomey Creneral fo bring pattern-or-practice actioms. Congreis alse demied
suthority o privale persons to fils administrtive changss on behall of cthers, sug-
pesting that, far from endorsing class action, it inbended al that tme to preclode
private autbarity to litigate on behall of otbers.
Rutherglen, Title PIT Ches dctions, 47 U, CHL L. REV. 638, 892-96 (1980) (footnotes canit-
ted). Sew Titke FIT Claze dcrfons, supra note 20, at 134,

i HER. 1746, %2d Coog., 181 S § (eb (1971

21 5 REr MNo. 415, 92d Cong., 1 Ses, 37 (1972), reprianed in Suname Coosss. oo
LaBOR AND PUBLIC WELFARE, LEGISLATIVE HisToRy oF THE Equat EMrrovsienT Or-
PFORTUNITY ACT OF 1972, 924 Cong., 2d Sess. 436 (19710

24, Equal Employment Oppomusity Act of 1572, Pub. L. Mo, 53-261, §§ 1-7, 86 Siat.
103 (1972) (amending 43 ULS.C. §§ 2000 io 2000e-17 (1983]),

23, Explaimed Sensice Hardson Willlams:

& not [siended that any of the provisions contained therein are desipned 10
ihe presend use of cless action lywsaiis pnder Title V11 i cosjunction with
Rule 23 af the Federal Rules of Civild Procedere. . . . [L]eading cases in this aea to
date bave reeopnized that Titde VI clyims are necessary class action complaints and
that, aceordingly. it is not pecessary that each individual entitled 1o relief under the
cladm be pamed in the criginal cherge or in the dlaim for relief,
I 18 Corea. REC. 4562 (1972) (explaining 5. 2515, 92d Cong., 18t Ses. (1971), which auihor-
fzed privaie individuals to fle o discrimination comphaint for as injured person). Ses Thele
FI Cheer Actions, sepex note 20, at 135, The EEOCs powsr has been ssvercly earalled.
26. 251 F. Supp. 184 (M.D. Tenn. 1968}, See dafhe sate 68
27. Hall, 251 F. Sapp. sl 186,

28, K. See Thde VI Claxy Antons, sepra pote 30, ot 137,
29, See [nffa mote &8 and sccompanying bext.
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of Civil Procedure™ has become the primary weapon for fighting
race and sex discrimination in the workplace.

To maintain a class action under the Federal Rules, the class
must be certified, meaning that several prerequisites must first be
fulfilled before it may be maintained. First, the plaintiffs seeking
representation in the class must be (oo numerous to sustain multiple
individoal actions.”' Second, there must be common questions of
law and fact within the class.®® Third, the representative’s canse of
action must be typical of the class’ complaint.®® Finally, the repre-
sentative must have the best interests of the class in mind, and the
ability to represent fairly the class members’ grievances.®® Courts
will go to great lengths to ensure that this final criterion is met,
because a judgement under Rule 23 binds all class members.

Once these prerequisites are met, the class must fit into one of
three categories. Rule 23(b)(1) and 23(b)(2) classes cover situations

an.
Rule 23, Class Actions.

() Prevequisites fo a Cleer Aenforr. One or more membsrs of a class may soe or
b sued as representative parties on behalf of all only & 1) the olass is so numerous
that joinder of all members is impracticable, (¥} there are questions of low or fact
comamon to the class, (1) the claims or defenses of the representative parties are
typical of the claims or defenses of the class, snd (4} the representative parties will
fairly and sdegasely protect the interests of the class.

(b} Clas Achions Mzieiofeable. An aclion may be maintained as a class action
if the prerequisites of sebdivision (a) are mtisfsd, and in sdditiom

(1) the prosecution of sepambe actices by or against individual members of the
class would create & nisk ol

{A) inconsistent or varying adjudications with respect 1o individual membes
al lbe class which would establish incampatible standards of condict far the party
opposing the class, or

(B} sdjudications with respect o individual members ol the class which would
as a practical matier be dispeative of the intercets of the ofher members not partic
ﬁﬁ:ﬂhﬂhﬂmwﬁmﬂﬂyhﬂwlnﬂ%:ﬂhummﬂr
LEFeRls; oF

(%) the pariy opposing the clus hes seted o refused o act on grounds geser-
ally applicable fo the cluss, thereby making appropriste fAmad injunctive reliel or

ing reliel with respect bo the class x5 a whole; or

{3} the cowrt fnds that the geestions of law or fict common to the members of
ithe class predomuinate ower any qeestions affecting only individual members, and
ikt & class sotiom i superior ta other availsbls methods for the fsir snd efcient
adjudication of the controversy. The matiers portiment to the findings include:
{A) the interest of members af the class in individually controlling the i
or defenso of soparate actions; (B) the extent and nature of any Etigation concerning
the coniroversy slready commenced by or againid menvhers of the class; () the
desicabiliey o undesicability of concentrating the litigstics of the claims in (be par-
tdeslar Enruns; (I¥) the difficuliles likely 1o be encountered in the managemest of a
class action,

Fen. B Crv. P. 28a) & (B,

i M )
2 M
3. A
M, i
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where individual suits might create inconsistent judgments, or the
defendant has limited financial resources, or injunctive or declara-
tory relief is sought.?® The 23(b)(3) class action (the workhorse of
Title VII suits) is appropriate when questions of law and fact con-
cerning the class predominate over those concemning individuals,
and the class action is the superior method of adjudication.®® Po-
tential party plaintiffs start out as members of the Rule 23 class;
however, the rule allows eligible members to opt out and sue indi-
vidually without the burden of res fudicata being applied from the
class suit's outcome,

B. ADEA Procedural Reguirements

The ADEA theoretically encourages employment of oclder
Americans based on their abilities. This goal is promoted by pro-
viding education and information to resolve employment problems.
The information also dispels unfounded beliefs underlying age dis-
crimination. Furthermore, the ADEA provides remedial proce-
dures to rectify ongoing discrimination, resulting from failures of
the ADEA provisions.”” The ADEA applies to employers engaged
in interstate commerce with at least twenty employees,™® employ-
ment agencies,™ and labor unions.*® It protects workers between
forty and seventy years of age.*’ Under the ADEA, an employer
may not, among other things, fail or refuse to hire, or discharge an
employee doe to age,*® reduce his wages and benefits due to age,*®
or state an age preference in classified advertisements.**

An integral premise of the ADEA was Congress’ naive notion
that age discrimination in employment, unlike other forms of dis-
crimination, is due to a lack of information rather than malicious
intent.* Congress believed that if the ADEA successfully “edu-
cated” employers about older workers’ competence, discrimination
would be eliminated. To hasten the elimination of employment age
discrimination, Congress specified a series of procedures for the em-

Il 23BN & (XD

I 23())

8. REp. Mo. 723, 90th Cong., Jst Sess. 1 (1967).
9 US.C. 5§ 623(a), 630(k) (1963).

GELpEpERERE

m::mn.nmhm{:muum:rmm}.
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ployee to follow for redress. First, the aggrieved employee must file
a charge with the EEOC within 180 days of the alleged discrimina-
tory incident. Private litigation may not commence until 60 days
after a charge has been filed. During this 60-day period, the Labor
Department is required to approach the defendant-employer and at-
tempt to eliminate any alleged unlawful practice by “informal
methods of conciliation, conference, and persuasion.”™® A second
requirement is that the litigant must bring suit within the two-year
statute of limitations period.*” The statute of limitations will be
tolled for up to one year during the conciliation process.*® How-
ever, if the EEQC decides to file its own suit, any private right to
sue terminates. ¥

Unfortunately, these procedures provide pitfalls for the unwary
employee.®™ The most onerous requirement has been the 180-day
filing requirement.” The one-year tolling of the statute of limita-
tions is additionally burdensome for litigants because the Labor De-
partment’s conciliation process may take longer.® These
complexities have resulted in dismissal of up to fifty percent of all
ADEA lawsnits.™

The employee's case is further complicated by the many statu-
tory defenses that the employer may plead. Under section 623(F),
the employer is exempt from suit if the employment practices are

46, 29 US.C § 626(d) (1987)

47, Id. § 235(a),

4B Id § 626(e). For willful violsibess, the stabute of Gmitalions is imcreased to three
years. Id § 255(a).

48, & §EIEEN.

50, See Shesdar, Procedural Complexitr of the dge Discrimingiion in Emplopmsent dci:
An Ape-iNd Problem, 18 Dug, L. REV. 141 (1930); see oo Comment, Procedsral dipects of
the Age Diserimination fn Emplopment Ace of 16T, 36 1, Prer. L Bev. 914 (1579) [hercinat
ter Procedural Aspeces] (generally discussing ADEA procedumal requirements, and specifi-
cally disomsing the ilEng asd notice provisions)

5l. The old adage that “at some polnt age & correlative with ability” culs two ways.
Often it s hard in the larger, impersonal work seiting for & laid-odf employee to realize that he
i & victim of age discrimimation. Of course, an individual whe i refased 3 job miy never find
aul the employes’s trus motivation, at least not entil after the 130 days have passed. Indeed,
during the 1978 amendment process, the Senate commiites sugpested 8 ressoval of this 180
duy filing requirement. Unferusately, the House bill carviad no comparsble provisiea. Act
of Apeil & 1978, Pub, L. Moo 95255, 1978 US. Cone Cone. & Apume Nows 139, Meds
that some commentatoes interpeet (b filing requinement as procedura] ruther than a3 jarks-
dictiomsd to get arcend this problem. Ser Mode, Age Distrimination aad the Over Stvip-Fiee
Forker, 3 Cum Sase L Ruw. 33345 (1972} [heteinalier Ower Sixiy-Five).

31 Imdeed, in extreme cases, coorts bave roled that fudluse by the department ade-
guately 19 promaols conciliation is grounds for dismrissal of the employes’s private sail. Proce
dural Aipecls, fupre nole S0, at H1E-29,

33, See Reed, supra note 12,
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based on reasonable factors other than age,* bona fide occupational
gualifications (BF0OQ),** bona fide seniority systems, and employee
benefit plans.®® Moreover, there is a “good faith™ exception for em-
ployers who rely on regulations, administrative practices, or en-
forcement policies later “modified, rescinded, or determined to be
invalid."*" Should the employee manage to comply with these pro-
cedures, he may receive back pay, front pay, liquidated damages
(perhaps including punitive damages),*® and attorneys’ fees. How-
ever, any damage award must be mitigated by the employee.®
The most imposing procedural obstacle is the ADEA’s specific
adoption of the FLSA's enforcement mechanism for maintenance of
class actions.®® Under the FLSA, a class action may be brought by
one or more employees on behalf of himself or themselves and all
other employees similarly situated. However, no employes may be
a party plaintiff in the class action unless he files his written consent
to join the class in the specific court hearing the suit.*' This is com-
monly called the ‘opt-in’ requirement. Unlike Rule 23 classes shar-
ing common questions of law and fact, the ADEA class action can
only remedy the age discrimination felt by those who know of the

54, Governmenta] regulathong have defised fonr nernow cxample of reasonable facion
other than spe: (1) pleysizal Atnea pequisements which are ressanably requined by the ipe-
ifie wark to be performed; () evaloation fctors such 3 produetion geasitliy or quality, of
educational kvl having & valid relatica to the speciffe jobs (3) the employer’s condithons &3 (o
the number or schedule of hours; and (4) & policy against sepodism. 29 C.F.R. § 860 (1985}
Sioe Mote, Age Dicerimination ln Emplopment Under Federal Law, 9 Ga. ST. B 1 114, 122
(1572).

55 Bona fide oocupational qualifications recognize that age is, 0 some degres, related (o
ol the public {e.g.. abrline pilots), and specisl, individosl occwpatiosal circumstancess (2.g.,
actors needed because of their youthfisl or elderly appearanoe). 19 CF.R. § 6010 d)
{1955}, But in typical sitsations, it is preferable to utilize individual testing than fo attribuce
#n arbitrary age Emit 1o a BFOQ. See Note, The Age Discrimination in Employment Act of
1947, 90 Hamv, L. BEv, 380, 407 (1976) [hereinafier Harvard Mote).

25 While & scaiotity system may be qualibed by sech factors as meril, capacily, or
abillty, length of service must be the primacy cricion. 29 C.F.R. § 3600105(a) (1985 In
pesalon plans, (ke employer must expend Lhe tame dmotund of money an all its employees,
adibsough yousper woekers may reilies larper beneflts dise bo rute strocturss. . § B6D.120{a).

37. Age Discriminstios in Employment Act of 1967, Pub, L. Mo, 90-202, £1 Seat. 602
{codified at 25 ULS.C § 238 (19583 HLEL Rer. Mo. 723, 50th Cong., I Sea (1967), reporied
in 1967 108, Cone Cosd. & Ao Mews 2213, 2218,

58. Trams-Waorld Airlines, Inc. v. Thuston, 105 5. ©r. 813 (1939) (holding that Congress
intendied ligmidated damages ta be pumitive in natare).

59, Ma cincuit has granted compensation for pain and seffering. Ser Mosler & 'Wing,
Remediex Under the Federal Age Discrimination in Emplopment Aci, 62 Dien, UL, BEw. 465
24 (1985)

B0 20 TLS.C § 626 (1953)

6L Id § 2165
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class’ existence and affirmatively join the litigation. This s a much
more restrictive approach than that adopted by Rule 23 class
actions.5

&) This Note will but memestarily dwell apon a panprocedural problem of the ADEA:
thie aoceptance of mandutory retirement policies, The Labor Department, in 1965, found that
coenpanies hired negligible numbers of alder workers, Iedesd, caly 5% of the hiring meads
af companies with muximuem age limits went 10 employoss age 45 and over, compared with
13% for those Erms with mo sge limit. U5 Der'T oF LABoR, THE OLDER AMERICAN
WoORKER: ACGE DIECRIMPAATION 1N ExrrovsaT T (19465) [kereinalter SECRETARY'S RE-
POKT]. Even soume county governmests adexinistering public service employmesl programss
had mandatory retirement ages of 65. This, of course, aduo huni those approscking the age 63
limit TLE. Comm'M od Covic Baaers, Tae Ace Ducrpanatios Stuoy &5 (1577) [hene-
inafier CrviL RIGHTS Comai't].

The 1967 versioa of ADEA only protecied employees wp to the age of 65. The origin of
63 = m retlrement sge ls the obd ape inturance begislation of Ouo Yon Bismarck, enacted
whes ke sverage e expectancy Ia Germany wid anly 35 yeani. Agatstein, The dpe Disorim-
Ination tn Emplapment Act off 1987 A Critkpue, 19 M.Y. L. Forus 309, 322 (1973-74). But,
carrent lifie expectancy has reached 73,2 years, and poople reaching age 65 can expect bo live
amother 167 years. Asof 1980, 119 (24 méllioa people) of (he American population was age
65 or older; by the year 203, the same figere will resch 20% (55 million). Hew O &
“OL?" The Effects of Aping on Learning and Working: Heavings Bafore the Senate Sub-
come. oa Aglag, S6th Cong., 2d Sesx. 3 (1980) (siatemnent of Sen. Glenn)

Mo profeision, imdustry, bistiness, crafi, or trade orgenization before 860 required people
ta leave the labor force becamse they had reached a predetermined, chronclogicall sge. WA
ACHENBAUM, OLD ADE IN THE MEW Lanp 12 (1978) [bersinafter Oun Age]. Yet, there
were xceplload in the public sector. The Mew Yark Constitution, for example, requined
Judgess to retire &l age S0 Thas constitulianal requinement forced Chancellor James Kent 1o
reshgm in 1823 asnld grest upross. Thies years later, ke began to publish his fmous Com-
mentavies on American Law (152619300, eatablishing himself as tbe American Blackstone.
Kent did nod become inflrm entil o few months belore b death ol age B4, OLD AGE, supma,
at 21. Soch an example shows ibe hamrds and unfairnes of wing chronological ape 1o
denobe mert
don Jehnios's Sacial Security system penalized eligitle persons who choss o wook, and ex-
tended coverage to encomrape corporabe refirement programs integrated with Socia Sscurity
cligitdiicy. In addition, rixing Social Security benefits made netirement moce attractive. WLA.
ACHTHBAUM, SHADES OF GraY: LD AGE, AMERIAN VALUES, AND FEDERAL POLciEs
Sizece 1920, ag 102 (1983) [hercinafter SHADES OF GRAY). Even though Congress felt that
retirement al age 65 would be populas:

[Tlhere was & growing swareness in the 1960 that encoursging or enforeing

Ieisure for the aged might be deletericus to society in peneral and o the elderly in

. Difficials were accused of inducing the old fo retire or, worse, of reclasi-
ﬁuﬁfu-@nydmtn:umhndhuﬂrmﬂhmﬂm@y
ment problems. By confating retirement policy with unemployment policy, argeed

Blulos econcmist Juansta Kreps, Americans were ensuring he creation of a large

class of aped poor in the fabace, mem asd women who would have to senvive on

mesger peivate resoures and Ensulicient benefiti baded on their decision to take
early retlirement.
id.

Biecent surveys in 1978 and 1981 have indScaied that mare than half of carrest retinees
and workers approsching relirement wish 1o ecntinue warking after retiring. ULS. Der't oF
Lapoi, A Fidal RErorT To Concress o ADEA STuoees 22 (1982, Owae way ascand &
mandatory retirement policy is for companies to offer eardy retivement bemeflis. A recest
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C. Differences Between the ADEA and Title VIT

Although Title VII and the ADEA include the same prohibi-
tory language,* there are statutory differences besides the permissi-
ble class action mechanisms. For example, the ADEA has the
BFO(Q), bona fide seniority or employee benefits plan, and good faith
exceptions. Title VII, on the other hand, not only does not include
the ADEA's statutory good faith exception, but also imposes
greater burdens of proof for the other two exceptions. Further-
more, ADEA actions enjoy jury trials and legal damages, while Ti-
tle VII litigation does not.* Moreover, courts have declined to shift
the burden of proof to ADEA defendants as they would in Title VII
cases, forcing the plaintiff to prove his claim of unlawful discharge
based on age.*® Indeed, the Supreme Court in Lovillard v. Pons®
specifically recognized significant differences between the two Acts.

stody showed that approximately 14% of &l older werkers ciber have received or may re-
weive encoursgement to retive sarly, U8, Der't o Lapo, INTERIM REFORT TO CORORESS
oF ADEA STUDiES 100 (1981) [hereinafier Inctixnd Rorory]. Mose than 559 of employ-
ok on averape retire by aps 61, suggesting » strong irend toward pestion acceptance. Jid. at
#3. Hewever wlintary the scceplance of early retiremest may be, employoss often find out
gy [abe thal what once appesred to be u mest egg has becoene an esapry seal, for persistent
inflation has o devastating impact on the wosth of one’s retirement assele. Far examgle, at an
asnual inSation rate of 129, a pension boses twosthirds of its vabes in ten years, and 909
after iwendy years. “Only those who can depend on Inherited wealth, exceptionally shrowd
Investments, asd excendingly generces compensation from prior employment cas cousi o
having flands that will kst umiil a retived worker and his or her spouse dle™ SHADES OF
GRAY, Jupra, al 134

It Is tree that the ADEA's upper age limit was increased to 70 in 1978, It b, however,
imooeistent that goversment shesld argue for an individual 1o be judped on mert il age
0, while simultsssously secepiing the propositicn that all individoals cver 70 age presussed
imcapahle of remaining oo the werk fores, therehy being dended the ADEA's protection. Le-
wien, The Age Direrimisarion fn Emplopment det: Sialitory Requiremenis and Recent Devel
gpments, 13 Dang. L. Rav, 227, 230 (1974). Heowwver difficult it may be bo determine fimess
in individusl instances, a “merit" system would be mode just than arbitrary mandatory regive-
ment rubes. Ifa young person mest wait alightly leaper far promaticn, then he will in tues be
prodecbed s be sges. Self-emploved Individualy bave loag thown their peodactivity in thelr
seventies and beyond. Agatstein, sapea, a2 322, Given the BFOQ and “ressonshle factors
other iban age™ defemes, there 5 no reasea 1o deay employoms the Act’s protection when
they turn Mk

6} Compare 41 TLS.C. § 2000e-2(a)d(I) with 29 U.5.C. § 523}

64 19 ULS.C. § E26(c)(2) (1583). See Comment, Coming of Ape: Unigue ond Independ.
ent Treatmend of the ADEA, T As. 1. Terar Avvoc, 583, S85-86 (1983-84) [hereinafier
Coming of Ape).

65, Ser McDoanell Douglas Corp. v. Green, 411 LLS. 792 (1973) (plaintiil must satisfy
his burden of production by establishing bis cless membership and job qualifications);
Laupesen v, Anscoada Co., 500 F.2d 07, 313 (6th Cir. 1978 ser alte Harvard Mote, mpre
mote 55, 81 38859, Ia Ticle V11 cates, much detate sarmounds ibe precise natore of the bisrden
wiich has shilbed 1o i defendant. Alibough Green may be read as shifting anly the burde
dmm#m&mmmﬂ@m%hhﬂm
Green os shifting the entire burden of persuasion. [d. at 389. The confusion sbout whether
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The provisions of the ADEA should be examined and analyzed
in light of its separate and independent existence from Title VII,
avoiding automatic incorporation of Title VII precedents into the
ADEA." However, the differences between the two class action
vehicles may be the result of accident rather than congressional
intent.®®

the ADEA adogpts tke same procedures and burdens of proof as Title VIl was unfartunately
intemeified by Grevw., £d at 350,

66, 43 1L8, 575 (1978).

67, See Comiag of dpe, supes sote #, o 533-B%; Liddle, Déparare Treatmenr Clatems
Linder ADEA: The Negarive Impact of MeDonnell Douglas v, Green, 5 Espr. REL L1,
549, 550(1979% McEeary, Enforceminl of dfe Dircriminarizn in Employment Lagislation, 13
Hasmieaos L. 1157 {1981).

6B, Musch has bosn made af the Suprenss Court's recent Title V1T restrictbons on ibs s
of clus actioan. Im the sarliest repocted deciion addresing we of class sctions in Tite VI
litigation, a Temnesyee district court established a pair of widely accepted principles. First, an
individual who has exhausted his sdministrative remedies may properdy reproent a class
compoted of individusls that have not done so. Eecond, “macial discrimimation & by defini-
tion a clats ditcrimination.” Hall ». Werthan Bag Corp., 251 F. Supp. 154, 186, 188 (M.I.
Tenn. 1866 Given this backgrousd, the Filth Circuit fsshioned its “scross.the-board rule™
in Jodmson v. Georgin Highway Express, [nc., 417 F2d 1122 (3th Cir. 1969 In this case, a
dizcharged black worker sought 1o represent a class that included curremt black employoes.
Rejecting the defendant's commonality and typicality objections, the courl ruled (bat the
“Damoclean threat of a racially discriminatory policy hangs over the racial class [and] s a
queestion of fact commaon &0 all members of the clasa,™ and thet plaintEil s race and allegalians
of racial discriminatian alone assured that Bes claim was ypical of the class” claimae Jd. ag
1124,

Akarmed by Lhe First, Thind, Fourth, Sixih, and Esghth Circwits’ adoption of thas s
the-board™ approsch, the Supteme Cownt tried ta dlow the momentum belind thi class Hbee-
alizstion, e Esst Texas Movtar Freight System v. Rodriguez, 431 15, 395 (1977), the Court
denled that plalneiil bazal deiwer, wha alleped injury by defendant’s reqalresneat that & boeal
deiver reslgn froen the company and focfielr b senlocity right in onder to apply for & job as o
company infercity driver, could sdeguaiely represent a class comnprised of ol defendant's
back snd Hispanie bocal drivers, because he was obvicesly ungualified for ibe intercity driver
pomition.  “Carefol aitention to tbe requirements of [Fedeml Bule of Civil Procedwre 13]
remaing . . . imdispensable™ Jo. st 3, 405, Mext, in General Telephone Co. v. Faloon, 457
US. 147 (1962), the Court faced a plaintiff alleging discriminaiory promotion, who sought to
repregent afl Mexican Americans either currently employed, or who had not been hired by
the defendani. The Court struck down the Filth Ciroait’s across-the-board approach, refis-
ing o prezsme satisfaction of the commonality, typicality, asd adequacy of represcatation
requirements without a specific showing by plaintifl. Jd. st 160, The simple aniom that racial
discrimination constitutes class discrimination was not emough. See Mote, General Tele-
phone Co. v Falcon: Cuiimg Back Clace Actions fm Tirke FIF Swits, 34 ALa L. Rev. 317
(1983 Tike FIF Clae dctions, supra note 20, st 130-56,

Wihile thess twa Supstme Court deciilons may have reduced the seltlement values of Tide
Wil class acticrs, they do not fully restrict Rube 3378 et Instead, the Coun merely pelier-
ated the requirements of Rude 23(a). In discriménsilon caves, ibere [s ussally o iypical class
with & comesan problem, 50 plaingils sitorneys will slmply bave io 8 make s grester showing
in ibelr certifcation beiefs The Supreme Couni's position neither shows disenchantment
with the class acticn for enforcing remedial legislation nor fecilitates satisfbotion of the
ADEA’s opt-in requirement.
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II. Crass AcTions UnDER RULE 23 AND THE ADEA

Class actions play a myriad of roles in today's society. They
deter unfair or illegal business and government practices, recover
profits unjustly realized, and compensate victims. Furthermore, the
size and scope of relief may vary considerably. For example, an
antitrust class action may redress millions of customers, each with a
claim of only & few dollars, while an employment discrimination
suit may be brought on behalf of fewer than one hundred employ-
ecs, each having a claim for a considerable amount of back pay and
demanding changes in hiring and promotion practices.® The class
action mechanism, as used to litigate complex and extensive
problems, is a powerful tool and one inherently necessary to combat
the institutional evils of age discrimination in the job market.

A.  The Need For Class Actions

The EEOC receives some 9,100 employment-related age dis-
crimination charges each year;™ yet, the ADEA only requires that
the EEOC promptly notify putative defendants, and that the parties
attempt to settle the dispute through informal and voluntary negoti-
ations. Unlike Title VII cases, the EEOC is not required to investi-
gate the charge.”™ The Commission uses a factfinding process,
which combines investigative and settlement techniques, to resolve
quickly as many disputes as possible. This system also generates
information for determining whether further investigation is appro-
priate. The EEOC tries to process eighty percent of its ADEA
cases in factiinding within 150 days,™ with “settlement rates run-
ning at approximately 23 percent."™

Factfinding is usually appropriate for cases affecting only a few
individuals, which can be finally reconciled through “face-to-face
confrontation.”™ Full investigations, in contrast, are used where
there are many alleged victims, extensive relief is sought, or the
EEOC has already marked the industry or issue for review.”™ How-
ever, because of limited resources, the EEQOC is able to investigate

55 Commend, Jonisslicion ond Manice fe Clasr Actioas: “Flaping Fair' with Satomn!
Clazzez, 132 U, Pa. L. REV, 1487, 1487 (1984) Ih-n'd-.ﬁ.:rh’nhu.l' Clagrer).

0. Se¢ EEOC, EEOC ENFORCEMENT OF THE AGE DISCRIMINATION [N EMPLOYMENT
ACT: 1979-1982 (AN INFORMATION PAPER PREEFARED FOR THE SEMATE SPECIAL CobBL
op Aceag) 108, app. XY (1953) [bercinaler InForseATION FAFER],

M. Jd a7,

T e

13 It

4. fd

75. I
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fully a mere twenty percent of its ADEA cases.™

In 1981 the EEOC filed 89 lawsuits.”” In the next three years,
the number of suits dropped to 28, 33, and 67 before climbing back
to 96 in 1985 Of the 96 suits in 1985, approximately 65 were
class actions.” Because the EEOC can file so few suits,™ most em-
ployees must pursue their own litigation. The complexity, uncer-
tainty, and litigation costs for unsettled and complicated issues act
as a disincentive to private enforcement.® Thus, the accessibility of
¢lass actions would help the EEQOC increase the scale of its opera-
tions, and aid employees who must bear high attorneys' fees and
discovery costs of any suits which they bring.

To be sure, there are some potential disadvantages to represen-
tative actions. Size is one, but the judge may consider this factor
before certifying a 23(b)(3) class.™ If the legal representation is in-
adequate, a class member, under Rule 23, may directly or collater-
ally attack the results, releasing the challenging party from its
binding effect.® Should the intellectual or physical capacity of the
class members be so different that adequate representation is impos-
sible, the judgement would not be binding. This is also a certifica-
tion question for the judge to handle under the Rule 23(a)
prerequisites.

T6 Jd at 38 In part, the Comsnission bas chosen 1o focus its resources om individual
charge resobution &3 oppesed W0 more exlensive investigation of & more limited sumber of
charges. [d. ar 77-23.

The EEQC slio has & procedure calbed “setilament altempt only,” which is used in those
capcs where It B clear tha ibere I3 no violstbon, the grievaal steolitdy intends o file a
privage action, and ke pelled sought B elther 5o exceisive or mininead 25 1o be administratively
impractics] w receive more than misimal EEOC effore, Jd This & the misimal level of
EEOLC sction.

7. Telephone Interview with Mency Fried, Office of Poblic Alfairs, U5, Dep't of Labor
(Jan %, 586}

78. Jd

9. Jd. The fact that two-thinds of this licigsticn is class crienied s probably due o the
EEOC"s greater allocation of fiull Envestipstices to compleints involving burge nembers of
plaimtiffs. A fall investigation must cccor before the Comenission will decide to file a com-
plaimt in court. Forthermore, most off ibese class potions were against public spencies and
stale and local governmeends, amd no “opt in™ is reguired for actices apeinst the federd gov-
emment. 19 USC §&33(a) (1983L Ser Moysey v. Andrus, 481 F. Supp. 850 (D.D.C.
1979). Finally, the 63 class actions have only been filed; they have yet bo survive the certifica-
tion proces.

B0. The EEOC expected a backlog of over 4,000 cases im 1980, for example. EEOC
Enfarcement of the ADEA: Hearing Before the Howse Select Comm. on Aging, 96th Cong., 2d
Sexs, 103 {19809 [hercimafter EEOC Erforcement],

Bl, See INFORMATION FAPER, fupra nobte T, a8 54,

81, Ser FEnu R. Civ, P, 2HBENINDL

83, Ser Kamp, Ciwil Procedwre i the Clams dcrian Made, 19 Wage Fosest L. Rov.
401, #03-04 (1983
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There are clear advantages to using class actions, not only to the
parties and judge, but also to society. Class actions are an efficient
means of adjudication. By allowing thousands of lawsuits to be
handled as a unit, overcrowded dockets will be cleared.®® More-
over, they frequently facilitate litigation that otherwise would not
be brought.*® Not only can plaintiffs pool discovery costs, they can
get attorneys’ fees under the “common fund doctrine.”® This ob-
vious benefit to plaintiffs also aids society’s inherent interest in see-
ing alleged injuries decided on their merits, not on the basis of the
plaintiff*s financial resources.

Class actions also allow the judge to become an active partici-
pant in the proceedings. He is responsible for overseeing settle-
ments, giving discretionary notice, and assuring adequate legal
representation.® Such activism promotes the achievement of sub-
stantive goals. Furthermore, injunctive and monetary relief in class
actions work to enforce substantive policies to a greater degree than
individual suits. The aggregation of legal damages, for instance, ar-
guably deters defendants from engaging in illegal activities like age
discrimination. Injunctions are also a powerful tool, becanse of the
availability of contempt sanctions.®®

Title VII discrimination cases have used both pattern-or-prac-
tice theory and disparate impaet theory to attack employment prac-
tices which affect large groups of people.® The EEQOC, however,
has specifically approved only the use of practice theory in age dis-
crimination cases.™® Because a group of plaintiffs is needed, no dis-
parate impact analysis is practical without resort to class actions.
Furthermore, it is unlikely that one individual, allegedly victimized
by age discrimination and probably also vnemployed, could compile
and analyze the requisite evidence; consequently, the availability of
a class action is essential to spread costs of such litigation, which

Bi. S at 409,
RS M,

Ba. [ at 411-12

1. Eg. Flinn v. FMC Corp,, 528 F.2d 1169 (4th Cir. 1975), cont denied, 424 TLS, 967
(1575,

EBE. Kamp, supra nobe 83, at 41314,

£2. Disparaie impact cases do not require s showing of discelsinatery inlent. In pat-
tern-or-practice cases, intent may be inferred feom evidence of sintistieally significant discrep-
amcies in the employment pattern. Ser Spahn, Renwevecting the Sperfows Clare Opoing-lo 1o
Hee Age Discriminotion in Empinpmest Ao ond the Egquel Pap Acr through the Foir Labor
Srendards Act; Tl Ok LE, 119, 151-52 {1982}

0. Mate, Disparmir Impoct Amalprds ond e Age Décriminenon b Emplapmens der, 68
BfiNM, L. REY. 1038, 1052 (1984) [hereimafter Déparare fmpary Awalprir], The EBOC sk
utilizes disparate ireaiment in age discrimination mses. fd
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will nltimately be recovered should the class prevail.® It is also
more difficult for the employer to bring forth evidence to prove
either a BFOQ) or a “reasonable factor other than age” defense
against an employee class than it would be against a single
employes.™

Even defendants stand to gain from class actions. Judges may
be reluctant to grant injunctive and declaratory relief if a large
number of plaintiffs seek reinstatement to positions held by new em-
plovees, The upheaval might be too great.*® Moreover, by reducing
the probability of multiple suits, the defendant need face fewer un-
predictable juries. If a defendant loses one suit, other plaintiffs may
be able to assert offensive collateral estoppel to prevail in their own
actions.

Thus, the easier availability of class actions would help handle
the steady influx of class complaints, and allow a poor, unemployed
plaintifi-employes the opportunity to adjudicate his rights. The
ADEA's opt-in requirement, however, effectively prevents the use
of class actions, enabling employers to frustrate the remedial goals
of the ADEA. Because age discrimination is as prevalent and
debilitating as race and gender discrimination, older workers de-
serve access to the Rule 23 class action mode enjoyed by blacks and
women under Title VIL* Otherwise, they are receiving unequal
treatment in confronting an ¢qually harmful stereotype.

B. The Opt-In Regquirement

1. Legislative History

Presumably Congress had some reason for incorporating the
FLSA enforcement procedures into the ADEA, but the legislative
history, discerned from both the House and Senate reports, is re-
markably silent. Indeed, the most important issue discussed was
the need for an age discrimination law; little attention, if any, was
focused on the ADEA’s statutory scheme.®*

91. Spahn, supra note 89, a1 152

92 Lipscheltz, The Claw Action Suir Uader the dpe Discriminarion in Emplopmenr A
Curreni Stoius, Contreversier, amd Suppesred Cleefffesnon, 32 Hasmiwos L3, 1377, 1581
{1521}

9Y. See Wilton, The Clasr Aetlow in Soclal Reform Litlgoclon: fn Whose farerest?, 43
BULL Ry, 597, 597.601 (1943),

. Bur ser Schuck, Age MNsorimimation Rewsited, 37 Cn.[[JEEsT L BEv. 1@ (1981}

%5, The retirement age range of 32 to 13 for female flight seendants was also debated,
because Congress fet thal this limitation was arbitrarily and subjectively based cm physical
aderaction. Mo other action to protect the atlendants was taken for fear of delaying the pro=
tection ol the 40 million employecs between the ages 40 and &5 113 Como. REc. 31,253
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Various reasons can be suggested for Congress’ adoption of the
FLSA mechanism. First, Congress may have assumed that there
would be little need for private suits. As Senator Yarborough
noted:

While the bill includes enforcement procedures which are

adopted from the Fair Labor Standards Act, it is the hope of the

sponsors of this legislation that such procedures will not be
nesded very often. Rather, it i5 the fact that our national policy

a5 declared by this bill will be to stop invidious distinctions in

employment becavse of age. Everyone who testified at our hear-

ings felt that the greatest need in this area was 0 educate em-
ployers to the facts—facts which show that older workers are at
least as productive &s younger workers and that on average they
stay with their employers for a longer period of time . . . . It will

be the major job of the Department of Labor under this bill to

educate the country to the fact that older workers are just as

capable employees as younger workers.”®
Given the large number of age discrimination complaints since
Congress adopted the ADEA, this educational process appears to
be ineffective.

Originally the ADEA was to use agency-sponsored enforce-
ment, with hearings before the Secretary of Labor and a right of
appeal to the U.S. Court of Appeals. This framework would have
required a separate bureaveracy within the Department of Labor.
Because the EEOC was overextended handling Title VII claims,
Congress decided to have ADEA and Title VII claims separately
administered. Consequently, Congress adopted enforcement tech-
niques for the ADEA that were directly analogous to those of the
FLSA.®" It was felt that such a course would “cause the least anxi-
ety to businessmen, yet provide complete fairness to employess, ™"
Indesd, Senator Javits had already tried to amend a FLSA bill ear-
lier in 1967 to ban age discrimination. The amendment would have
utilized the “existing investigative and enforcement machinery of
the Wage and Hour Division into which the functions of adminis-
tration and enforcement of a ban on age discrimination could easily
have been integrated.”™ A similar precedent had already been es-
tablished for the Equal Pay Amendment to the FLSA, prohibiting

(1967} {stsiement of Sen. Yarborough). Apparently, concentradimg on the plight of fermale
fMight attendamts suffering demeaming discrimination would be viewsd by constiteents as o
better use of the representatives’ time than wouold o “simple™ procedural slberation.

6. S (emphasis added).

97, See Hervard Mote, supre sole 35, of 381,

9B 1013 Cosed. REC. 3125 (1967) (statement of Sen. Javitsh

99, 5 Rer. Noo 723, 90ch Coag., 15t Sess 13-14 (1967) (statement of Sen. Javies)
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wage discrimination based on sex. When this amendment failed, it
was only natural for Senator Javits to try to install the same provi-
sion within the ADEA hill.

If Congress’ primary consideration was bureaucratic efficiency,
Rule 23 class actions should have been whole-heartedly embraced.
Rule 23 class actions were not accepted, but only because Congress
wanted to use the existing governmental divisions of the FLSA.
Congress” lack of hostile intent towards Rule 23 class actions is fur-
ther suggested by Congress” belief that private litigation would be
unnecessary.!™ However, the FLSA significantly differs from the
ADEA in that the FLSA was designed to combat unfair working
conditions in the workshop, not employer hiring and dismissal deci-
sions based on age. Workers complaining about unfair working
conditions under the FLSA would still be employed, and therefore
would have a better opportunity to learn of forthcoming class ac-
tions to join.

There is one other possible explanation for Congress’ incorpora-
tion of the FLSA mechanism. The revised Federal Rules of Civil
Procedure of 1966 were written by an advisory committee under the
authority of the Supreme Court. Although the Rules were enacted
by Congress, they did not necessarily engender much Congressional
debate. Prior to the 1966 revision, the Rule 23 class action required
all members to opt in; however, the Rules were changed in 1966 to
accommodate all potential plaintiffs. Since the ADEA was enacted
less than one vear after the revision, Congress may not have realized
the consequences of incorporating an opt-in regeirement into the
ADEA. If one accepts that the opt-in adoption was unintentional,
and that age discrimination is both as prevalent and as debilitating
as other forms of discrimination, a change in the language of
ADEA section 216 and in judicial interpretation to grant older
workers the advantages of & Rule 23 class action would not only
comport with the legislative intent behind the ADEA, but also bet-
ter effectuate the remedial purposes underlying the ADEA.

2. Sratutory Evolution of the ADEA

Equally convincing arguments may be made for the proposition
that the opt-in requirement’s inclusion in the FLSA in the first

100, Irondcally, a sarvey by the Depaniment of Labor of the roenty-fonr states having age
discrimnination legisiation in 1967 concheded that vigorus enfomemend provisions were nec-
evtary to eliminate discrimination in supplement to “promotion, education and perssasion.”
H.E. Rir. Mo, 805, 50th Cong., 1st Sesn 33 (16T
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place was accidental, as contended by one commentator.'"™ The
1938 version of the FLSA provided for three types of private action.
An employes could sue as an individual, on behalf of himself and
similarly situated employees, or through an agent maintaining the
action for all employees similarly situated.’™ This designated agent
suit was an innovation.'™

In contrast to the 1938 version of the FLSA, the 1938 version of
Rule 23 contained the “true,” “hybrid,” and “spurious™ categories
of class action.'™ The “true” class was inapplicable to the FLSA,
becanse it arose when the character of the right sought to be en-
forced was joint, common, or secondary, and unless class actions
were allowed, joinder of all parties would be necessary.'™ Because
FLSA section 216(b) allows individual employees to enforee their
rights under the Act, however, joinder would never be necessary.

The “hybrid™ class action was also inappropriate for FLSA en-
forcement becanse the right sought to be enforced had to be several
and relate to specific property.'™ Therefore, if Rule 23 were to gov-
ern employee suits arising under the FLSA, such suits had to arise
as “spurious” class actions, involving commaon questions of law or
fact affecting the several rights sued upon, and bind those before the
court and any voluntary intervenors.'™ The FLSA employee suit,

10]. See Spahn, spra mote 59,
102 See supra note 9, § 16(b). Section 16(b) of ike FLEA originally provided:
An aciicn o recover [unpaid minimam wages snd overtime compensation] may be
maintained in sy court of competent jurisdztion by any ome or mare emphoyees for
asd jn bechall of bimsell or themselves and other employess similarly situsied, oc
ﬂmﬂnﬂwmﬂuﬂn dmpﬂ:muﬂur@mmuhm

Representagion, If persons cosstituting o clos are 50 nemenous & 1o meke i
impractizable 1o bring them all befoge the court, such of them, ane ar more, 22 will
fairly insure the adequate representstion of ol may, an behalfl of all, sue or be sued,
when the charseter of the right scmght fo be enforced for or against the clas &
(I} Jolng, or comsmon, or sccondary Bn the sense that the owner of & primary
right refismes o enforce that right and & member of the class thereby becomes enti-
thed o enfiores i; or
() seweral, and the object of the action Is the adjudication of claims widch do or
may affect specific property [nvelved In the sctios; or
{3} seweral, and there is & common question of lew or fact afecting the soveral
fights and a eommen reliel s soughl.
3B 1. MoozE, W. TAcGART & I Wicker, MooRE's FEDERAL PRACTICE § 230M[1.-1] (24
ed, 1985) [kercinalter MooREg],

105 A Siree" clas judpment was binding oa the class. fd. i!]ﬂ!l[ﬁ].

106 A =hybrid™ class judpment would bind all parties and privies and afl claims, whether
presented im the procsedimgs or mot, which might affect specific property. Iol.

107, Fd.oax§ XL10(3) Even though nonparties were not bousd, psdgment still had stare
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therefore, was at heart a permissive joinder device.

Problems quickly developed with the FLSA, however. The Act
required employers to compensate their employees at least at the
minimum wage rate, and to pay overtime for work exceeding forty
hours, but it never defined the term “work.” Questions arose, par-
ticularly with respect to miners: did work commence at the en-
trance of the mine, or at the actual drilling site deep within the
shaft? The Supreme Court ruled for the former in Ternesses Coal,
Iron & Railroad Co. v. Muscoda Local 123,"" deciding that the
owners must pay employees for the time spent traveling from the
“portal” (entrance) of the mine to the “working face™ (drilling site)
and back again, as well as the time spent at the working face (hence,
the term “portal-to-portal™).'™

Maturally, this decision was applied to any factory job site
Since there was no statute of limitations in the 1938 FLSA, employ-
ees were able to file claims for years of traveling to and from their
worksites. Furthermore, wartime production during World War IT
kept workers busy at inflated regular wages and excessive overtime
hours. The combined result of the Court's decision and lack of any
statute of limitations was staggering. The number of portal-to-por-
tal cases filed in the United States district courts from July 1, 1946
to January 21, 1947 was 1,913; 1,515 of these cases asked for ap-
proximately $5.8 billion in unpaid minimum wages and overtime
compensation.'"™ At times, the requested relief exceeded the em-
ployer’s working capital, and, in several instances, the relief sought
surpassed the firm's entire net worth.'"! Congress feared that such
large claims might retard the financial positions and future expan-
sion plans of the firms, as well as swamp employers with paperwork
if they had to maintain detailed compensation records for employee
travel time.''"? Moreover, because most of the defense contracts
signed with the government were on a “cost plus fixed fee” basis,

decisis value. See gemeraily Spahs, supra note 89, st 126-28 (“spurious™ class ections, under
ithe 1938 Rules, bound oaly ke opting inbo the class),

10E. 21 LLE, 350 (1944,

108, M. ar 59799,

110, 5. REr. Mo, 48, 80th Cong., 15t Sas 2 (15947} (letter from Henry Chandler) [hercin-
afber SERATE REFORT]

111 £ &t 29, Por example, ibe steel industry faced approsimately 51 Bllion in porel-
to-porial clalms, surpassing the entire net exrnings of all (ke comgandes in that Indesiry from
1942 1o 1596, [ af 26 The aircraft indestry faced 5461 millicn (& portal-ic-portal claims,
bud B caly had $364 million in net corrend assets, with a pet wonh of caly 5423 million.
‘These clabms were primarily for wariime wodk whire the number of employess had increased
from 48,639 ta 1,250,000 ower a five year period. fo. ar 350

I Jfd. at F7-29.
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the potential government liability stemming from portal-to-portal
claims could be immense.''* This liability, combined with the busi-
ness deductions for reasonable employee salaries, meant the Treas-
ury Department stood to lose between $1.21 billion and $1.43
billion in revenues.!''

Congress acted quickly by passing the Portal-to-Portal Act of
1947."** Section 4 stipulated that “walking, riding, or traveling to
and from the actual place of performance of the principal activity
within the employer's plant, mine, building, etc. is not compensable
under the Fair Labor Standards Act."""® Section 6 added the two-
year statute of limitations for filing claims.""” Unfortunately, Con-
gress also amended section 16(b) of the FLSA by abolishing the
representative class action and adding the opt-in requirement,''®
further reducing potential FLSA claims. Although nothing in the
legislative history indicates why Congress added this opt-in ele-
ment, it presumably feared that labor unions would file large claims
for all of their members. Since the portal-to-portal claim itself had
already been abolished under section 4, the opt-in requirement
seems to be an example of Congress overreacting to a perceived
problem.

In 1966, the Advisory Committee, under the Supreme Court's
authority, completely overhauled Rule 23.""* Rather than maintain
the consent theory of class actions, whereby plaintiffs must affirma-
tively opt into the class, the Committee adopted the congruance
theory in which representatives and other class members must have
the same interests. This theory is visible in the Rule 23(a) safe-
guards which ensure a close match between the interests of the rep-

103, L at 32-33. The poversment could be responsible for the contractor's Etigation
eosts becauge it bocomes & “prodiect™ coil rrimburiable under “cost plos fixed lee™ contraces.

104 Jd at 20

115, Portal-so-Portal Act of 1967, ch. 52, §§ 1-15, 61 Stat. 84 (codified a5 smended at 29
US.C. §§ 216, 151-62 (1983))

16 Jd g4

7. Id §6

18, I § 5(de

The second senfence of § 16(b} . . . is amended to resd 23 follows: “Action o re-

caver such lishility may be mainiwingd in any coen of competent jurisdiction by

any ome or more employees for and in behalf of himsell or themaslves and other

employees similarly Silwted. Mo employes shall be o pamy plaisiill o any pesh

wction emles be gives his consews fm witfmg i become such o party sod sueh comesr

it fited in the court in which such action is brought." (emphasis added).

119, Moone, suprs note 104, 2t § ZL01[5]. Abbeugh the drafters of Rule 23(2) belinved
the described forms of class actions comparted with prevalling practice, “ihe terms ‘joint,"
‘commeon,” efc. . . . proved checure and unesrsdn,” fd
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resentative and the class members.'”™ The consent theory was
demoted to the Rule 23(b}(3) class and incorporated as an opt-out
allowance.'?' Thus, the Committee abolished the spurious class ac-
tion with its opt-in requirement. The Committes Notes accompa-
nying the 1966 revision stated that “the present provisions of 29
US.C §216(b) are not intended to be affected by Rule 23, as
amended.”'* The Advisory Committes apparently believed that it
had no authority to change the definition of the FLSA"s class proce-
dures under the guise of a Federal Rules revision.'®*

It is likely that Congress passed the 1966 revision without being
aware either of the changes to Rule 23 (recommended by the
Supreme Court), or that the changes were not to be included in the
FLSA. Therefore, the FLSA class action has accidentally been fro-
zen in its pre-1966 spurious class action form. By unwittingly in-
corporating the FLSA enforcement standards into the ADEA in
1967, Congress equally restricted the ADEA class action. Conse-
quently, private enforcement actions have not been viable for either
FLSA or ADEA enforcement.'*® Because there is nothing in either
the legislative history or the statutory evolution of the class action
to suggest Congress' desire to require an opt-in element, courts
should act cautiously when reviewing this prerequisite.'* As a final
note, post-judgment intervention procedures are allowed in jurisdie-
tions with liberal collateral estoppel rules.'” Since employees, who
fail to opt into the given suit, can either opt in after judgment, or
gain favorable judgment on their own claim through offensive col-
lateral estoppel, nothing is really saved by the opt-in rule.

Thus, extension of the Rule 23 class action to victims of employ-
ment-related age discrimination will not contravene congressional
intent. A statutory accident does not justify withholding access to

120, Spadm, mprs note B9, ag 130

121, J4.

122. Mooxe, supra note 104, st 9 23.1005)

123. See Spabm, muprn note £5, ot 1310

124, Jdl. ad 124-320

1233 Lorillard v. Poss, 434 LLE. 575 (1976) Although the Count noted that ADEA fod-
lows the procedwral framework of the FLEA, it never sctually addresved the opi-in goestion.
Imatead, it contidered whether juries were allowed in ADEA suits. Moting that ADEA
§ 62600} allows a court to grand “Jegal or equitable relief,” and § 626(c) authorizes individe-
als to bring actices for “legal or equitable reliel,” while the seventh amendment provides a
right to u jury trial in 2] exes in wikich begal reliel i avadlable, the Coart delermined that a
Jury irial showld be permitied in ADEA actions. The mplacation of 1be jury right cenainky
conforms with the liberl, remedis] goals of the ADEA. Thus, the Eonlfard rationale caslly
could be extemded to ibe opt-in guestlon, snd the lower courts may have everreacied 1o the
Lovillard balding.

136 Noviowal Chrser, supra note 69, at 13135,
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this mechanism allowed by Title VII to ameliorate race and gender
inequities. Legislative mistakes are not irreparable, and the effects
of rampant age discrimination demand the removal of the opt-in
requirement from the ADEA.

3. Judicial Interpretation of FLEA Section 216

Section 216 of the FLSA requires potential party plaintiffs af-
firmatively to opt into the class. Courts have had difficulty harmo-
nizing the stark language of section 216 with the professed purpose
of the ADEA (which incorporates section 216 of the FLSA). While
struggling with early interpretations, the courts were tempted to use
Title VII's Rule 23 as a model. Thus, in Blankenship v. Ralston
Purinag Ca.,'* for example, the distriet court reasoned that since the
ADEA" substantive procedures are almost identical to those of Ti-
tle VII, the procedural devices used in Title VII actions also should
be available in ADEA litigation.'** If Rule 23 class actions are lib-
erally allowed in Title VII discrimination suits, reasoned the Blank-
enship court, they should also be available for ADEA suits, becaunse
a strict interpretation of section 216(b) would unduly restrict
ADEA enforcement, thereby contravening Congressional intent.'*
In stating that Rule 23 was to be applied and that absent class mem-
bers would be bound by the court’s decision, the Blankenship court
set forth three limitations for ADEA class actions:

(1} The class action must mest the requirements of Fule 23(a)

and (B)(2); ;

?) ﬁtiﬁhﬂﬂ?ﬂdbﬂh"ﬁﬁﬁlﬂhﬂﬁj“wﬂnﬂmwﬁm

would be] those issues that he standing to raise . . . and
aﬂhe[haﬂnhﬂinthanmﬁimﬁﬂlﬂmﬂmmmnfm
|

(3} Class members need not file consents fo sue under 29 US.C,

E 216(b) provided that 'EH.EI!J_.EIII:W [fell] within the charges
filed by the party plaintiff.!

137, & F.R.ID. 35 (N.D. Ga, 1973)

128. The Court based its declsion o the congressional intent enderlying the ADEA:

Since Comgress cleasiy defined s policy ss remedial with pespect to such social

the oourts heve generfly looked to the Congressicnal intent behind the
lzw rather than to proceduml resirictions which might impair the aw's effectiveness
+444 The federad cownts in parthcolar hawve recognized thag the Rale 273 class action
particularly adaptable to sHuations involving discriminaticn.
Id. at 18,

129, Fd at 39, Opt-in requirements have been frowsed spon under federal class action
rubcs and were abolished by the 1966 amendments. Norfewel Clasesz, supre note 69, a1 1459,
Mt state rudes do nol expeeldly provide for opting in. fol

130, Blankenship, &2 F.R.ID, at 41 (focinoies omiiced) (emphasis sdded), See Frocedunal
Aspecs, dupea node 50, at 927,
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The third guideline demonstrates that “[w]hile implicitly recogniz-
ing Rule 23 and section 216(b) as mutually exclusive, the court
failed to confront Congress” explicit preference for FLSA [opt-in]
enforcement procedures.™'!

The Fifth Circuit rejected the Blankenship approach in
LaChapelle v. Owens-Tilinois, Inc.'"”® LaChapelle held that Rule 23
could not be used to circumwvent the unambiguous opt-in require-
ment of section 216(b)."** Although some isolated cases continue to
apply Rule 23 class actions to ADEA complaints,'* the Supreme
Court, in Lorillard v. Pons,"** laid to rest any argument that similar-
ities between Title VIIT and the ADEA imply the Congressional de-
sire that the two statutes be enforced by similar procedures.'*® The
Court reasoned that significant differences in the remedial and pro-
cedural provisions,'*” as well as Congress’ failure to adopt Title VII
enforcement procedures while using its substantive prnlu"hiﬁms'“
require this result. Accepting the premise that Congress was aware
of Rule 23 at the time it énacted the ADEA, one should also accept
that Congress meant to include FLSA procedures; otherwise Con-
gress would have expressly included Rule 23 in the ADEA. This
argument has been adopted by every circuit today."

131, Lipschsliz, supra mote 532, at 1384, See Bishop v. Jellef Associmes, Inc, 3 Empl,
Prac. Dee. (CCH) § 7993 (D.DUC. 1972) (allewisg ADEA actions to be brought s = class
stion wnder Rale 23),

13k 513 Ford ZB6 (Sth Car. 1975) (per curiam),

135 “There s & Mendarsenis], mreconcilable difference between the class sction desscribed
by Rule 23 and that provided for by [FLSA § 216(b1)." LaChapelle, 513 F.2d at 288,

134, See. e, Allen v Manbadl Field & Co., 93 F.R.D. 4338 (N.D. 1L 1982) (plabntiffs
allowed 1o send notics b0 potesiial pleintiffs under FLSA § 21E(H) “in an appropriate case ")
Susaman v, Wormado, Ine, 50 F.R.D. 680 (DKUY, 1581) (employes discharged shorily after
strike because of ape).

135, 434 115, 575 {1974).

136. fd. at 585

137, K ar 3E4-85

138, Id. Sor Lipschultz, spes pale 125, a1 1334

138, Ser Monialto v. Morgan Guaranty Trust Co., 83 F.R.DU 150 (S.0D0RUY. 1979) (ac-
tion =to compel emplovment of plaintl™); Losardi . Xerox Corp., 59 FRD. 89 (DU
[987) {acticn for infanctive and monstary reliel for discharge based on age-based corparate
policy); EEOC v. Gilharcs Ine., 615 F.2d 985 (4th Cir. 1980) (setion ecenmenced when com-
plaint filed irespective of whather individual plaingifs are sased); LaChapelle v, Owess-
Ihiness, Inc., 513 F.2d 386 (Sth Cir. 1575} (only ept bn type classes permsissible in ADEA
siis); Sims v. Paske Davis & Co, 3 F. Sepp. T4 (ED. Mich. 1971}, afFd per cwriam, 453
F.2d4 1259 (Sah Cir. 1971}, cerr. desied, 403 LS. 978 (1972) (etion for minimam wages
ander FLSA casnot be brought & elass sctica), EBEOC v, Chirysler Corp., 346 F. Supp. 34
(ED. Mich. 1942) (volustary and Involontery retirement of workers based on agel; Locsscio
¥, Teletype Corp., T4 FRD. 102 (KD IL 1977) {sction sgaisct company lay-ofs based oo
agek Schmidt v. Fuller Brush Co., 527 F2d 332 {3th Cir. 1975) {per condam} (action for
minimusm wages ander FLSA cannot be maintained as class action);, Partdow v Jewish Or-
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III. OTHER PROBLEMS WITH THE ADEA
A,  The Notice Problem

To forther complicate the problems caused by the opt-in re-
quirement, the ADEA provides no notification to potential class
employees of the class’ existence. This statutory silence augments
the peneral employee ignorance of age discrimination laws. ' A
1981 Harris survey found that: (1) the more educated the person,
the more likely he is to know about the ADEA; and (2) men gener-
ally have greater awareness of the ADEA than do women.™! If age
diserimination victims do not appreciate what employver conduoct
will constitute ADEA violations, the chances are even greater that
the victims will be unaware of an ADEA class into which to opt.

Meither the FLSA nor the ADEA discuss whether plaintiffs
may notify interested parties of the existence of pending representa-
tive actions. Similarly, the legislative history does not indicate any
Congressional desire to prohibit notice. In fact, Congress “chose
not to ban informative, nonsolicitous communication” under the
Portal-to-Portal Act.'?

MNumerous federal policies support the availability of notice in
ADEA actions. The first amendment protects certain associational
and speech rights of ADEA plaintiffs, counsel, and class members
necessary for effective group legal action.™® There also is a federal

pluss’ Heene of 5 Cal, Inc, 645 F.2d 757 (9th Cir. 1520) (ection for adequate cvertime
compensation not barred for those plaintiffs mot coesenting to FELA class action); Diolan v.
Projezt Constr. Corp., 725 F2d 1263 {10k Cir. 1984) (FLSA plaintiff mest opt in to be
‘bound by jodgment); Moysey v. Andrus, 481 F. Sopp. 530 (D.DLC. 1979) (Tederal disabled
employees over age 80, upoa reemployment, had ennpity dedwected from regular pay, rehired
ms termporary and terminable at will, browght suiit 8o enjoin this deduction and for retroactive
relief). The First Cirooit bas not ruled on this question.

&) A Labor Department stady of employees in Mew Jersey, California, and Maine, for
inttance, foond that 58% of male and 8495 of female respondents did mot, for whatever
reasom, indicates knowledige off state age discrimination laws. Only 39 of the men and 99 ol
the women knew of this statufe and its upper age limit of 70 Fewer omployors wens unawars
of the ADEA, the nespective figures being 719 of 1ke men and 229% of (ke women. Cnly
1596 and 9%, respectively, wers folly famaliar with the federal statute, and this wad & mers
three years after the highly peblicined 1978 amesdments were ensctal. TNTERD REPORT,
supra nobs 61, af 120-21,

141. InPoERMATION PAPER, supra mole TO, ai 53,

142, Ses 93 Cong, REC. 2083 {1947) (sisiemest of Sea. Deonnell) (condoning diseming-
tion of Informatios sbout deciafons affeciing rights, bt not those [piended o sir op “cham-
perty™ and |=proper coun peasties); Cler Novie, supes pote 13, of 39,

143, Zee Bernard v, Gulf Ol Co, 619 F.2d 459 {5k Cir. 19809 (en hane) (trisl court ban
on most communicatices from litipasis asd eounsel (o cusrent or potential class members in
rece discriminstion action held to have unconstitutionally restricted expression), gffd, 432
TS 89, 104 (1981} (trin] comwrt order creaied *sericms resErainks om expression’™).
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interest in avoiding a multiplicity of ADEA suits; notice will allow
many individual suits to be collapsed into a few class actions. Be-
cause potential plaintiffs have time to reflect before opting in if no-
tice, as is typically done, is posted in the workplace or mailed to
class members, the federal policy against improper solicitation and
stimulation of litigation is upheld. Judges can inspect these written
notices for improprieties, and the attorneys will usually have no pe-
cuniary motive to solicit business, since they are often legal aid or
public interest lawyers.'** Finally, notice will provide fairness and
due process to all employees with claims against the defendants.'*

Unlike the question of Rule 23 incorporation into the ADEA,
the courts are divided on whether they should allow notice, and if
s0, who can give it. The Ninth Circuit'* allows notice when re-
quired by due process. However, because potential plaintiffs who
fail to opt into the class suffer no res fudicata effect, they cannot be
adversely affected. Thus, the Ninth Circuit reasons that unless due
process rights are threatened, notice need not be ordered.'” This
reasoning serves to prevent an employes discriminated against be-
cause of age from learning of or joining a class action.

Other courts, following the Second Circuit’s lead in Brounstein
v. Eastern Photographic Laboratories,"® have expressly rejected this
due process analysis. Instead, they reason that even though due
process may not require notics, a district court has the power to
order notice in the proper case.'” Such a holding serves both the
interest of avoiding multiple suits and the broad remedial purposes
of the ADEA. Defining a “proper case,” however, is not so easy.
Some courts rely on a “fundamental fairness™ test in which the crit-
ical inguiry is whether, absent notice, the potential plaintiffs possess

144, St Clazy Nowier, fupea mole 13, ar 31-35

145. Benchis 1o the employer from sotice include svaldiag mttiple liigation asd greater
elficiency. Lipschullz, suprd note 92, at 130455, See Morkwma! Clogres, supeo note 59, &
150607 m.91.

146, Kinney Shee Corp. v, Yorhes, 564 F.2d 339 (b Cir. 1977}

147, See ol McKenna v, Chaspion Int'l Coep., 747 Fad 1211 (Bil Cir. 1584} Daolan v,
Predect Constr, Corp., T25 F.2d 1263 (10ch Cir. 1984) Georke v. Commerclal Contrucion &
Supply Co., 600 F. Supp. 1055 (M.D. Ga 1984); Soler v, G&U, Inc., $88 P. Supp. 313
(S.DLMY. 1583) Baker v. Michle Co., 93 FR.D. 494 (W.D. Vo 1957). See alse Lipechalte,
supEed node 52, nf 135495,

43, 600 F.2d 335 (34 Cir. 1978), cort. dowied, 441 ULE 544 (1575).

145. Ser also Behr v. Dirake Hotel, 386 B, Supp. 427 (M., TIL 1584) {all potential plain.
15 entitfed 1o notice although some may be subsequently desmissed from the class); Woods
w. BLY. Life Ins. Co, 686 P24 578 (Tth Cir. 1982); Johnson v. American Airhined, Inc., 531
F. Supp. %57 (M.D. Tex. 1983} Lusardi v. Mevox Corp., 8% F.R.D. 8% (DuRLUY. 191
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meaningful access to the courts.'™ A second standard is to allow
notice when the Rule 23(a) requirements have been met.'*' One
should observe, nevertheless, that notice is discretionary under Rule
23(d)M2). The judge can grant notice at any stage of the certification
process, including precertification, regardless of due process consid-
erations. Moreover, the judge has two other sources of power under
the Federal Rules of Civil Procedure. Rule 42(a) recognizes the
court’s power to make such orders as may “tend to avoid unneces-
sary costs or delay in a pending action.”'** This broad authority
would certainly include providing notice to potential plaintiffs con-
cerning pending litigation under section 216(b). Similarly, Rule 83
allows federal district courts to make or amend rules as long as the
new or amended rules do not conflict with existing federal rules or
statutes. Since section 216(b) does not prohibit the court from
granting notice, the judge should be able to do so under Rule 83,15

Even if a court should allow notice to be given to potential class
plaintiffs, it must still decide which parties may convey it. Braun-
stein held that the court, the plaintiff-répresentative, or his attorney
could send this communication. Other courts, however, allow only
the plaintiff or counsel to perform this function, not wishing (o im-
ply court approval of the canse of action.'™ The Eighth Circuit
follows the most restrictive approach, allowing only the plaintiff to
send notice, ™

If potential plaintiffs must opt into ADEA class actions, then it
is incombent upon the court to allow notice of such a class to be
given to all potential class members; otherwise, aggrieved employees
will have & seriously diminished opportunity to litigate the alleged
age discrimination through a class action. Since public policy re-
quires the notice to reach all potential plaintiffs in the most efficient,
effective manner, the largest number of conduits should be permit-
ted. This means that the plaintiff, his counsel, and perhaps even
the court should be allowed to convey notice.'™®

150, Ses Hubbard v. Ruobbermaid, 21 Bmpl. Prec. Dee. (CCH) § 12919 (D0 Md. 1975k
Ricjas v. Seal Products, Inc, 32 F.R.D. 613 (8.0, Tex. 1575).

151, See Geller v. Markham, {9 Fed. Empl Prac. Cas. (BNA) 1622 (D, Conn. 1979)
Lipschultr, mper note 92, st 1383, This method hat not been widely embraced by the courts.
Jd i 139304,

152, Fen R Civ. P. 42a)

153. Lipschsltz, rupra mobe 92, af 1354-06; Spahn, supro note B9, a1 18044

154, See eg. Dolan v, Project Constr. Corpe, 725 Fod 1263 (M0th Cir. 1584); Woads .
M.Y. Lile Ins. Clo, 586 F.2d 5TE (Tth Cir. 1981).

155, See. ap, McKenna v. Chamspion Int'l Cocp., 747 F.2d 1211 (32h Cir. 1984).

156, There are a number of Bctors which a judge might comsider in deciding whether
natice should be permitied, incloding: class membens’ awanreness of their ssbstantive righits,
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Of course, should Congress and the courts recognize, by over-
riding the opt<in requirement, that the current version of the
ADEA cannot adequately combat age discrimination, the notice
provision carefully crafted by the anthors of Rule 23 will take care
of the lack of notice under the ADEA. In any case, the widespread
expansion of age discrimination demands availability of class-wide
notice,

B. Soliciting Patential Plaintiffs

A related question is whether the plaintiff and his attorney may
independently solicit potential plaintiffs under section 216(b). The
courts traditionally have been reluctant to permit solicitation, fear-
ing that an onerous number of frivolous cases will be submitted by
greedy plaintiffs and attorneys. Solicitation is considered unprofes-
sional, something that might be done by a backstrest

Although some courts do in fact permit solicitation,'*” mhr.rs.
only allow jodicially-authorized notice identifying the plaintff’s
counsel.'*® Still other courts feel that a bar on solicitation is an
unconstitutional prior restraint.'* One justification for banning so-
licitation is that unless due process requires it, a statute must specif-
ically authorize it for the court to allow independent notice.'*®

The need for independent plaintiff/counsel solicitation arises
only if there is no court-authorized notice. Therefore, it is in the
court's interest to authorize notice, because it can directly control
its content and method of conveyance. If no notice is allowed for
an opt-in class action, the court should permit independent solicita-
tion. Congress indicated that it wanted class actions under the
ADEA to have an opt-in element, not insarmountable hurdles, As
the ADEA is currently codified, it is completely lacking in remedial

poverty which might otherwise preclode filing of am individual suit, size of the individeal
dumages claim, common issoes of law and fact, amd any pecumiary interesi of coumsel in a
pasitive outcome. Clacr Nonice, mipre note 13, at 37-41. Thiz will aid the remedial geals off
the ADEA while preventing anwicldy classes.

157. Joyor v. Sandia Laboratories, 23 Empl. Prac. Dec. (CCH) T 310434 (N.D. Cal
1260} (although comstrained by stane decisis, the court felt that allowing notice was accepta-
bl im goome pammow circomatances ).

158 See Rbojas v, Seal Products, Inc., 82 F.R.D. 613 (5.0, Tex. 1979).

159, See Bernxrd v, Gull Oif Co., 519 F.2d 259 (Sih Cir. 1980); Codes v, Marsh, 350 F.24
186 (34 Cir, 1977), cerr. dewied, 434 US 985 (1577) Zernte v. Younglove, 86 F.R.D. 80
(C.D. Cul. 19800

160, Reoshio v. Chrysler Corp., 87 FRD. 28 (ED. La. 1973). Ser also Parilow v. Jewish
Orphans® Home of 5. Cal., Inc., 843 P.2d 737 (%th Cir. 1921} Montaito v. Morgan Guarsnty
Trusi Co, 33 FR.DL 130 (S.DUM.Y. 197 Wagner v. Loew's Theatres, Inc., ™ F.R.D. 23

(M.DN.C. 1977).
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capacity. !

IV. THE PrOBLEM OF AGE DiscriMiNaTION IN EMPLOYMENT
A. The Need for Legisiative Action

While Title VII prohibited job discrimination on the basis of
race, sex, religion, and national origin, it made no mention of age
discrimination. Consequently, Congress directed the Labor Depart-
ment to research the extent of the problem.'®™® The Secretary’s find-
ings were sobering, reporting widespread employer use of arbitrary
age cutoffs in hiring and termination decisions,'®?

Many of these age limits were reactions to stereotypes. As
noted by James P. Mitchell, discrimination developed from percep-
tions and attitudes based on prejudices “entirely out of step with
modern industrial reality.”'® Newell Brown, Assistant Secretary
of Labor and Chairman of the Federal Council of Aging, similarly
stated that “[alge barriers were largely created by what men
think. "85

Congress was generally shocked by the dimension of the prob-
lem.'"® The Labor Secretary concluded that “[t]he possibility of

[&l. See Lipschuliz, supra note 92, at 1359698,

162. Ciwvil Rights Act of 1964, Pub. L. Ho. B8-352, § 715, 78 Stan. 241 (1983}

163, Mfcet establishments used upper ape Bmits fm the age 45-59 range.  This was particia-
barly trme of skilled industrial, service, clesical, and profissicnalsemiprofizsonal jobs. How-
ever, 60% of the nonskilled indusirial concems with [lmlis 5ot ibem in the 3549 year range
(2196 for the ages 35-39). An slarming 13 %% of npe Hmits for sales poakibern weees foc work-
ers under ags 35 Very lew companies reported [Emits in the age 80+ beackets, indicating
that any ceilings were sef at even lower age levels. U8, Der't or Lamoe, THE OLDER
AMERICAN WOREER: AGE DISCRIMINATION 18 BMPLOYSENT: REsgamci MAaTeRALS 9
(1965) [hercinalfter RESEARCH MATERIALE].

Employers listed a nusber of peasoms for thess upper age restrictions and Emited hirings.
Physbes] requinements and fob requirements were mentioned 34.29% and 25.19% aof the time,
respectively, Limdted work life eapeciancy due to mandatory retirement drew 5.1% of the
responses. Oeher frequent ressoes eled for Bailure to hire older workers included: internal
promnotion, earmings, pension plan costs, snd peretived lack of skills and experience. Sigmifi-
casily, sdaptobllity, tewiniag evsts, and prodestiviy were mentioned only 2 to 39% of the
time. fdf. at 10.

l6b. W, Guarnes, A Hismomy oF REmmnmenm: Tus Messanc anp Fuscmion oF
AN AMERICAN InsTrTumeos 1BBS.1578, st 237 (1980),

165, Id.

166, Hall of all private job openings were barred 1o applicants over 55, wikile a quarter
excluded those over 45, Seven bundred and fifty thousand workers 43 years of sge or clder—
mesd of them usder S5—were unemplayed, consuming 750 millica in annual enesployment
insusanse benchils, Over ane-third of all men who had been unemployed for at beast 27 weeks
were over 45, althosgh thés group comprised lnts than ane-guarter of the entire work force,
iOwver one-Ball of the nation's poos familics wede headed by persoas 45 ar over, and moge than
one-third were headed by persces 335 or over, 113 Comg. REC. 34,745 (1967) (statement of
Bep. Dend). Unemployed persoas between the ages of 45 and &4 faced twice the average
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new nonstatutory means of dealing with such arbitrary discrimina-

tion has been explored. That area iz barren . . . . A clear-cut and

implemented Federal policy . . . would provide a foundation for a

much-needed vigorous, nationwide campaign to promote hiring

without discrimination on the basis of age.”'® This finding was

largely supported by President Johnson's observation that:
Hundreds of thousands, not yet old, not yet voluntarily retired,
find themselves jobless because of arbitrary age discrimination,
Despite our present low rate of unemployment, there has besn a
persistent average of 850,000 people age 45 and over who are
unemployed. Today more than three-quarters of the billion dol-
lars in unemployment insurance is paid each year to workers
who are 45 and over. They comprise Z7 percent of all unem-
ployed, and 40 percent of the long-term unemployed.'5*

Az a means to attack age discrimination, Congress enacted the
ADEA. %

B. What Is Age Discrimination?
1. Age Discrimination Defined
Age discrimination technically means any incident where two
groups of people are treated differently solely on the basis of age.
The term is conventionally used to illustrate situations where there
is no reasonable basis for particular age limitations. The use of age
as a proxy is prevalent in the United States Constitution itself.'™

number of “sick™ days experienced by employed pecple in the same spe brackes, Sncegp-
Tany's REPORT, niper node 62, st 11,

167. H.R. BEr. Mo, 804, %0th Cong., Ist Seps. 3 (1967) [hereinafter Hoause Rerort]
This recommendation was duoe, in part, io age discriminatica policies being structamd, not
merely sterectypical. In cther words, once unemployed, older workers' lack of educatica
hwsrts them in the job market. Older persons pemerslly do poorly on personal competency
exams becauss of rusty lesi-lakimg skills. Furthermore, imternal promogion. seniority sys-
lems, corparate-wide age fimits, and the adverse impact on state worker's compensation laws
by recent comrt decisions collectively operate o reduce older workers' chances of employ-
ment. SECRETARY'S REPORT, rupra nole 62, at 13, 015

1468, HousE REPOET. supra nodo 167, at L

168, & at L. Iedeed, voling againsl the ADEA was considersd 10 be unpalfidlic. The
Bill passed the Houss by a 344 10 13 wete. Conpress may sl have rushed so calch up with
the times. One Senator staied ikat twenly-four dates and Puenio Rico already had stalales
prehibiting age discrimination in employment. 113 Comeg. REC. 31,253 (1 967) (stabermant of
Sen, Yasbarough).

170, There ape four initances in the main document: The Peesident and Viee President
moust be ot least 35 UK Cowst. art, I, § 1, €l & (The twelfth amendeneat spocifies that:
“[Mio] person eoemibiuticaally incligible 1o the affics of Presidesi shall be eligible io rhat of
Vies Presldent . .. .~ U5 Cowngr. amend. XI1), Senators must have reached the age of 30,
U Coeesr. mni. I, § 5, el 3, Age twenty-five is the misdmem ihresbold regeired for repre-
sentagives. LULS, Cooest, am, I, § 2, cl, 2. Pedersl judges recelve guarantess of Hife tenure,
obvicesly barving masduiory retirement, b ibis provision is almed more 1o Ensulate ibe
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Nor is the Constitution the sole realm of governmental age line-
drawing. A 1954 analysis of the Illinois laws, for instance, showed
1,978 statutes which contained references to age."™

The use of an arbitrary age standard is not necessarily automati-
cally suspect. After careful debate, society has set minimum ages
for entering school, voting, drinking, and driving as measures of
ment which pretend there is a magic age at which a person no
longer is competent to earn a livelihood deserve searching serutiny
for, unlike the former, the worker can never outgrow these prohibi-
tions. Moreover, such use by government sets a poor example for
private industry.

The government, however, is not the sole entity imposing un-
warranted maximum age standards. Annual investigations by the
Department of Labor in the first three years after enactment of the
ADEA found many instances of age discrimination in the private
sector.'™ Sadly encugh, these numbers have only increased. When

judiciary from publiz pressare than K 15 due 0 4 coscern over age discrimination. 1S
Coeesr. act. 10T, § 1. Mote, however, that Cosgress ks Hmited chief judges of federal district
courts and federal counts of appead to 0 yesrs of age. 28 ULS.C. §§ 450a), 124[m) (19E3)
(although they may of cowrse continee thelr role & jodges). For a loag Gme, the American
Bar Association played an informal role In sppeoving seloctions for the federal jodiciary, bat
anly recently has it abandoned the pmetice of not recommending nominess who are above
ape 64 Eglit, supra note 5, ot 865 n.20 (1981).

Furthermore, the fourteenth smendment provides for a redwction in a state’s congres-
sional represemintion should it sbragate the right of any 21-year-old male 1o vote, ihis being
the universally nocepted age of majority. U8 CopsT, amend, XIW, § 2. This provision was
designed to keep Southern sisies from inking the franchise from black citizens. And of
comrse the twenty-sinth amendment bers both the federal and stxis govermmenis from setting
a voting age higher tban I8 ULE Coedsr. amend. XXV, § 1.

I70. Mearly T34% of tlsce statutes refierned i the perfod fircen birth to age 21, and most of
them were simed at the protection of children, espockally with respect 1o physical care and
edwcation, prohibition of child Isbor, and pesponsibility for criminal offenses. Those laws
which referred io ages 16 to 21 were primerily enabling in mature, Frw laws addressed those
in the age 22 to 55 categocy. The 20% concernng Individuals sbave age 50 dealt most often
wilh pensions, age retinemeent ln varioes profissions, and the probection of frafl older persons.
L. Evans, Legal Diefinition of Age 53 Contaned In llEnois Statute Law (Aug. 1954) (umpub=
lished master's degree thesis in University of Chicago Library). Ser alre Neugarten, Age
Distinctions mnd Thelr Soclal Funetions, 37 Cur[-]Kanr L Rev. 509, 821 (1981). A study
by the United States Commission on Civil Rights of ten federad apescies and programs con-
cluded ikat the use of age discrimimation was widespread. Covit RIGHTS Cosm'H, supra
male 62, af T9-EL

7% In the first six months after (he ADEA, Besame effective, the Department of Laber
sarvey af 10,213 establishments for complisnce found 120 separate ADEA infractions. An-
other survey conducted in 1971 revealed that the number of vinlatdons kad reached 20000
The Labor Department additionally Jeamed ihat sobstantial quantities of money were owed
o emnployess. Fimally, the Department informally potifled 14,000 employers, adventisers, e-
ployment agencies, and other organizations (hat their emgployment practices tended 1o pro-
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the national economy lapsed in the late 1970's and early 19807, the
number of age discrimination complaints filed with the EEOC rose
to nearly 9,500 in 1981, a seventy-five percent increase over 1979%
total.'"™ Moreover, state equal employment agencies received an-
other 8,400 charges, and $12.3 million in benefits were disbursed.
By 1981, the amount remitted had increased to approximately 528
milion.'™ At the same time, the number of EEQOC initiated suits
increased from 25 in 1979 to 89 in 1981'" to 96 in 1985.'7

Even these large numbers do not tell the entire story because the
number of charges filed is not:

always the best indicator of the existence of widespread age dis-

crimination. Many charges are against small employers where

the personal nature of the employes-employer relationship makes

it easier for individuals to ascertain the ceuse of any action taken

against them, i.e. to conclude that age was a factor. Charges are

also generated by large lav-off situations where the impact may

be clear to the individual employes,'™
Between these two extremes, far fewer charges are filed.'™ Further-
more, these statistics do not convey the reality that certain employ-
ment practices constitute age discrimination, although the law does
not recognize them becaunse the employes is not between the ages of
40 and 65.'™

Age discrimination may be blatant, or more recently, fairly sub-
tle. For example, one 49-year-old woman was a secretary to a vice
president of a company., When he was laid off, she suddenly found
herself transferred to a new job two grades below her former one,

mose discrimination and, therefore, ought to be changed. WAGE AND HoUR AND PusLic
ConTrACTE Divisions, US. DEF'T oF Lagor, AOE DNSCREBSMATION 1N EMPLOYMENT
ACT oF 1967, A REroaT COVERRG ACTTVITIES 1 CONMMECTION WITH THE STATUTE
Durmieeg 1968, a1 6 (196%), 1970, az 3 (1971). See Over Sixip-Five, supra note 51, a1 338,

173, The Unemplopmenrt Crily Facley Oider Americans Hearings Before the Nowse See
fecr Comem. on Agimg. 5Tth Cong.. 2d Sess. 64 (1582) (report by Chairman Claode Pepper)
[kercinalter Pepperk Kogan, Ape Décriminarion, 1982 Anee. SURY. AM. L. 795, 796 at .11,

174, InPomMATION PAPER, supre nobe 70, at B2, app. TIL

175, fd &1 49, An infarmal survey of cases filed in (ke United States District Coart for
ihe District of Colorado fram January 19682 through October 1984 also determined that the
number of filed ADEA wwits had continued 1o increase. Twenty laopsis which included an
ADEA claim were fled in 1932, and in the fiesd nine ssonthe of 1984, ikirme-nise soch suits
were lod. Mosler & Wing, suprd note 59, &1 470 a 10 There b no relscs 10 suspect that
Colorado has an abparmally large incidence of age discrimisagion.

176. Telephome interview with Manoy Fried, Office of Public Affairs, U5, Dep't of Labor
(an. 9, 1985). In all fairness, this rise nsay have been due in part to manapemsent laying off
higher paid workers o trim costs. Pepper, ngprs nole 173, al 64,

177. EEOC Enforocmens, supro nofe B0, st 66

176, i,

178, Moge, Owiv Fixip-Five, suprd nobe 51, 41 H0,
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and was threatened with termination unless she accepted her new
responsibilities. At the same time, a much younger woman at the
company was allowed to refuse multiple sscretarial jobs before ac-
cepling another premotion. '™

In another example, a 63-year-old man had been a sales man-
ager for an automobile agency. He was suddenly and apparently
without reason demoted. The only explanation offered by the
owner was that it was “time for a younger generation to take over,”
notwithstanding the man's outstanding performance record.'™

And finally, an individual who investigated white collar erimes
and frand for a county sheriff's department without making the ac-
tual arrests, was forced to retire at 61 despite the department’s
mandatory retirement age of 65. He was simultaneously rehired by
the same department in 2 more dangerous job paying less money
with no benefits.'=

While employers are subtle about what they tell job applicants,
age clearly is a factor affecting the decisions made by public and
private employers. For instance, the Denver Comprehensive Edu-
cation and Training (CETA) program found placement of retired
military persons difficult because “they are not the 25-year-old or
the 22-year-old.”'™ The executive director of the Urban League of
Colorado noted that when employees responded to questions con-
cerning referred applicants, it was clear that many were covertly
judged on the basis of specific age distinctions.'™ Similarly, an an-
nual report about the CETA program for the State of Washington
observed that even if persons age 45 or older generally have “more
experience and training, many [of these] older workers have diffi-
culty finding employment because of employer resistance to hiring
persons over 45."'% Interestingly enough, the perception that em-
ployment decisions are discriminatory is pervasive among
emplopers 198

A review of ADEA charges readily portrays the character of the

180 EEOC Enforcemsen, supra mote 80, at 9 (sacement of Asnc Brigge).

151, 5. st 14 (sestemeat of C Fletcher Taylor).

182. 5d. at 1718 {statement of LeBoy Stanley Knight).

18}, Cral Riosrs Coss's, supre pote 42, at &1 (staterment of Lawrease Beram),

184, I

185. The stady noted that employer resistance was rooded, in part, in masdstory retine-
ment policies. fid. 1t would seem that emplioyers would rather invest in younger workers
having a longer time &0 provide returns. The Commission further moled that employers are
reluctant to commit of refer older employess into CETA programs because of the fear that
it “individuals [cosld not] be absorbed later into the regular workforce fd o 65

186. Pepper, supra mote 173, ot &6
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victims suffering from age discrimination. Termination of employ-
ment is by far the most frequent basis for charges of age discrimina-
tion.'"" It appears that manufacturers have received the most
complaints (approximately twenty-nine percent).'® During the pe-
riod 1980-1981, however, the services sector showed the largest in-
crease in the number of EEOC complaints (thirty-nine percent).'®
Men lodge more complaints than women, especially in the older age
brackets."® Of the agpregate number of age discrimination claims,
most come from individuals in the 50-59 age range (forty-seven per-
cent of all charges).'*' This is alarming becanse most people would
not consider themselves “over the hill” while in their fifties, espe-
cially since the federal government defines “retirement™ as age 635
for Social Security eligibility.

Private employers are not, however, the sole practitioners of dis-
eriminatory actions, OF 108 lawsuits reviewed for an EEOC report,
forty-three percent were against public employers, while three were
against unions.'™ Age discrimination has even affected the medical
profession.'**

Thus, the evidence shows widespread age discrimination both in
the private and public sectors."™ Men and women in their peak

1E7. Sixty percent of all sllegations claimed illegal job fermisation. Contentions off dis-
crimismfory hiring was next with 16% of all charges, and other major complaints imcluded
unair termd and conditions (117, promotion (#9%), demotion (69%:), assd wages and benchily
(58 pach) policies. INFORMATION PAPER, muprs sote TO, at 31, app. X.

188 Diber indestries incarring many discrimination charges as af 1960 include batk the
services (B09%) and public sdministration (14%) areas. Intersstimgly enough, agricalture,
mining. amd constructicn—all very physical jobs— sulfered only negligible charge 1, a1
113, app. XV-D.

168, fd Other marked increases for this period included trade-retail (26.596), finance
[23.2%), and transporiation (20%6). Major calprits like manubacturing and public admisis-
tration showed oaly 19% and 198 increates, respectively, indscating that shear size may be
the mast Emportant cause of many prievances. fd. at 114, app. XV-E

190, . at [12, app. XVaC. The hurgest number of complaints come from mes in the 60-
64 age bracket, with the sumber of complaints diminishing afier age 64, This is
tre of hiring, benefits, and demotion chargos, where appraaimalely 52 1o 535 of all charge
arn filed by men. But wages, promotion, asd termes and condithon dierimination seem 1o
affecy males asd females equally, fo. ar 111, app. XV-B,

1%L, Jd. ar 100, app. X¥-A.

1%L [d. at 51, app. XIIL

193 The Civil Rights Cosimistson investigated selection standards of 114 modicl
scheools, finding that IE schools had specified ape lmitalions. One of thete 33 mstiutions
went 40 far as to comenest in its informal balletin that “spplicanis over the sge of 30 rarcly
will be considered. Mo applications from persons aver 35 will be ascepted™ Crval, RaciTs
CopMm'M, supra nibe 62, 34 Th,

134, Profesor Schuck forcefully argues for the uie of ape-based elaasieations 1o selecy
individuals 16 receive abd from Federally-assiited programa. He nobes that sge is an objective,
readily measusabls criverhon to mest federal program requirements, pesing o defense against
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working years are confronted by a host of discriminatory actions in
almost every job field. Such omnipresent discrimination cannot be
ignored; the problem must be faced directly. Indeed, finding em-
ployment for the elderly will become a greater necessity given that
elderly citizens will constitute a larger segment of society.'™

2. Underlying Rationales

What engenders the practice of age discrimination? The most
obvious reasons are time and cost savings. Rather than engaging in
time-consuming and costly determinations of individual capabili-
ties, a personnel director or program administrator can rely on a
clear, superficially justifiable standard: employee age. This tool has
the advantage of treating all people of similar age equally. This tool
also allows employers to reduce labor costs by employing younger,
less expensive (perhaps nonunion) workers. In this light, age dis-
crimination is the ultimate democratization of the work place.

Decisions resulting from public program directors® use of the
time and cost saving rationales are more troublesome. A study by

barcaucraile bais, error, and cltizen masdpulation. Furibermare, because everyont thares 3
particular ags chameterivtle at some polat, olber groups will be less likely bo oppiess persons
of mn clder age gromp, becsuse ibey will be in an asalagous position in the fMuuge, Meoroover,
begislatars prevamably will make les arbitrary me of spe tandardy than of ree of sex clasi-
featicrs, which regularly sndergo exacting review by courts. Flaally, no sysiemats: palitizal
disability or historical disadvaminge supports the comclusion ihat age erlterln are smpect
Professor Schuck Enslly confemds thar the use of an imeotabde characicristle Hke age 1o
aliocate henefits may couse less stigmatization or demage then the e of [ndividel chagacier-
istics reflecting merit. See Schuck, The Graping of Ciwl Riphts Lew: The Ape Diseriminanion
Act of 1975, 89 Yare LT, 27 (157%),

This apalysis fits into & federa] fremework in which fedeml legisdsiors misst aflosare lim-
iled fiands, and where decisions aboot wivo receives the benefits are made in o pofitical vortex.
Such reascaing should be imapplicable in the public and private employment seciors, because
it zerves to deprive persons of the means to eam a [ving without cossidering whether the
individmal i, in Exct, qualified for the employment. The same propositions could be sdvanced
supporting race or sex classifications. The simple assertion fhat standardized age classifica.
tioes are more egalitarian amd less injuricus or that persons receive ibe same benefits irrespece
tive of capability at an eatlier point in their life, or that it intreates adminizstralive save it an
insdeqaate justification.

“The Fact B that age discrimination has been, and will continus 1o be pervasive, refuting
the argumsent thal senbar eitizesd have nol been Mulodcally dissdvantaged like cther pro-
sezted misorities. Forthermore, the problem is destined to ghow warse a8 a greater segmsnt
of scclety is represented by the clderly, Atany paint in g, a discrete, readily sscertaimble

group of older Americass ape being deprived of empdoyment simply becasse (bey are over a
muximuen sge standand. Like codor, sex, or matlosal crigin, ong canmst change his ape; conse-
gquesitly, age discrienination shoald not be considered less invidions (han otber forms of invidi-
os. chamcterization.

193, Perioas between the ages of 20 and 3 currently comstitute 455% of the entire em-

ployee popalation; 1kt percentage is expecied to decrease ta 35% by the year 2000. SHaADES
OF JRAY, supne nobe 62, at 15556,
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the Civil Rights Commission of CETA programs discovered that
some programs were concerned about the cost effectiveness of train-
ing persons over 45 when the training expense was compared with
the payback received."™ This essentially amounts to a return on
investment analysis. As taxpayers, however, we expect public reme-
dial programs to increase society's benefit, not only to benefit the
administrative agency.

Rigid age guidelines have several disadvantages negating any
potential benefits. First, the use of age alone discounts individual
differences, ignoring individeal strengths. Age also limits the op-
portunities and privileges of a person, thus preventing him from de-
veloping to his full potential. Society is thereby deprived of the
elderly’s complete participation. As society ages and resources
dwindle, the participation and wisdom of older citizens will become
even more valuable."”™ To summarize, the use of age as a sole em-
ployment criterion facilitates stereotyping, ignores merit, and un-
dermines basic societal concepts of equality and individual worth.
Because age is an immutable characteristic affecting only a discrete,
readily ascertainable group of individuals at any given time, em-
ployment discrimination based on age becomes untenable, '**

C. Tangible Effecis of Age Discrimination

Unemployment for older workers is increasing at a faster rate
than for any other age group.'* Ironically, union-supported senior-

196 Creie BonTs CoMu'N, mepre pole 62, o1 166 Some adminisirabors contended:
“The cost, the benefit to society, or the probability of sucoess of serving persons of differemt
mges . . . differs; and therefore resources showld be foossed on those age groups that will
prowide sockety with the greatest refurm om fis imvestmest.™ Jol an T9-81.

197. Birren & Loucks, Age Relafed Change and the Individual, 57 CHlL[-JKENT L. REV.
B33, B335 (1941)

198, Sew Eglit, dmper node 5, at 350-62.

199, Pepper, sipra ncde 173, ag 600 In the fies sine manths of 1932, i1 jumped 24% foe
thiss 35 and older, compared w0 11% for these 16-24, The uncmployment Iscrease for all
others was 16%. [ There were 770,000 umemployed people 34 and over, and 1.7 million
Jobless who were 45 asd older, representing the highen onemployment since Wiarld War 11
Mot only are pbder workers temporarily anemployed, but alse age discrimination largely use
dermines. their efforts to find new employment. The House committee report indicates that
roughly §T% of men 55 to 66 years old were employed, representing a 134% decreass fince
1950, Jd. a1 61. Generally, employess between 55 and &4 remabn unemployed appraximately
20 weeks compared b 15.5 works for ol usemployed persons, Job 31 60, The net resull by
that relfakive 1o all adults ower 25, warkess &80 years or older are thrics as liely fo diseontines
searchismg for replacemen) employment. [d. Even I this ebder worker i able to find a mew
poaftlea, studies Indicase that be will lose an average annual amount of 350 from his
paycheck. £ “Thus, s worker returning to the work foree 81 age 43 would lode an average
51,000 im salary (compared (o 8 returning worker age 25). The Snding Baving the preaten
economic significance i that age discrimination cost this country 51.5 hillies &h unemplay-
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ity systems greatly contribute to this problem. When a business is
in trouble, the youngest employees are laid off first. ' When the busi-
ness finally closes, the older workers find that the younger workers
have already taken all the comparable positions in the community,
resulting, generally, in permanent unemployment for the older
worker. *™

Contrary to popular belief, alder workers do not anxionsly await
their golden retirement years.®™ Companies induce workers to re-
tire early by offering lucrative early retirement options. Once out of
the labor force, however, many early retirees discover they cannot
afford to live off their pensions. By then it is too late to find new
employment. ™

The effects of unemployment are more severe on older workers
than on other age groups because they typically have been with one
company longer. Usually they have higher wages, stronger loyal-
ties, and more friends. Consequently, they have more to lose by
being laid off than their younger colleagues.

Although workers in their 50°s often have children in college,
and mortgage and car payments to make, they cannot begin to draw
a pension since they have not met the age and service requirements
necessary to have their pension rights vest. Furthermore, they are
not eligible for Social Security early retirement until age 62, and not
qualified for Medicare until age 652 Older workers may find
themselves in a precarious financial position, sometimes resulting in
poverty.*™

ment inswramce benelit payments in 1932, & Even with bower inflation rales since 1952, the
amoust of unemploymeni bemelits pabd because of age discrimination is itill substantial. fd
of B0-61. Ser Diparare frpoer Anmlais, supee sote 50, at 1063,

100, Pepper, supres nose 173, a1 65,

00, A study of those lecting 1o take reduced social security benelits for retiring belore
nge 68 showed that caly 289 retied for veluntary reasons, such a& being needied in ifhe
home, or job dissaticleetion. Over Ste-Siw, sipeg mots 50, af 335, The others retired be-
cause they were in poor healkth, hed reached il compibiary retinsment age, or wene being
laid off. Jd See Laurint & Rabis, Mes Who Claim Bengfis Before Age 65 Findings from 4
Survay of New Bemefiefarier, 1968, 33 Soo, Sncummy BuLe. (1970)

200, Pepper, supro mole 173, ot 85, Fenbsemmore, rotirement programs somelimes ane not
entirely valuntary, because employers have been known 10 eoeree workers into retiring carly,
particularly when the economy temns shoggish. o A good example b Chrysler Corparation,
which was required to reinstate eight of its workers after forcing early retlrement of layoll
i,

200, & st 63,

204, A 1959 Senate Special Committes on the Aging report found chat “theee out of
CVEry e pemicad im the over sisty-five growp—in contras! bo cme in nine youmper people—
[were] livisg bedow the poverty hevel™ Ower Sixip-Fiee, supra note 51, at 333 (citing 113
Cowg. Rec. 230 (196470 Average pensices, or example, only amount to 30-404% of avempe
presretivement esrnings. Ower Steq-Five, mper sals 51, at 335,
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Because older persons tend to suffer from longer periods of un-
employment, they are more likely to experience higher blood pres-
sure, cholesterol levels, average pulse rate, and are more prone to
develop stress-related diseases such as diabetes, peptic ulcers, gout,
hypertension and arthritis.*™ Long periods of unemployment also
increase the likelihood of “depression, low self-esteem, anxiety and
tension, insomnia, anger and irritation, resentment, and suspi-
cion."*™* Depleted financial resources also might contribute to the
development of mental illness. >

People from all types of backgrounds suffer from age discrimi-
nation. Dr. John R. Coleman, who, in 1973, was the president of
Haverford College, had this to say about his dismissal from experi-
mental menial summer employment at age 51:

I'd never been fired and I'd never been unemployed. For three
days | walked the strests. Though I had a bank sccount, though
my children’s tuition was paid, thowgh T had a salary and a job
waiting for me back in Haverford, I was demoralized. T had an
mkhn,gnfhuwpmfnmuulnmyagefulwhuﬂmymthmgnb
and their confidence begins to sink **®

Age discrimination continues to affect older employees even af-
ter they have become unemployed. Although the Age Discrimina-
tion Act of 1975 guarantees that federal programs will be free
from arbitrary age considerations, age discrimination in the private
sector can limit the very availability of these programs. CETA
training and public employment programs, as well as Vocational
Rehabilitation assistance plans, restrict participation of older per-
sons because referrals to these services depend upon cooperation
from public and private employment markets which discriminate on
the basis of age.?'® A Civil Rights Commission report concluded
that age discrimination in federally supported programs can only be

05, Pepper, supra note 173, af 64,

206, M

207, M.

0B, Apstitesn, sypra nobe &1, at 309 {quoting John K. Coleman, Presidest, Haverford
Callegal.

2. Ages Discrimination A of 1975 Pub. L. Mo, 54-135, § 303, 8% Szat. 728 (codified =
wmended at 42 ULR.C. B 61001-6107 (1563, “{M]o person in tke United States shall, an the
‘bais of nge, be excboded from panticipation in, be densed the benofits of, or be subjected to
dizcrimination under, any peogeam or sciivily receiving Foderal Snancial assistance.™ T
§aloL

2. Civie Rigsms Cossa’s, supra note 62, st 8] Althowgh people in the 2344 sge
bracket suffered 46.5% of the anemployment in 1976, they only sccousied for spproalsmely
367 of CETA enrolles. Likewise, althoogh the 455 and 5565 sge brocheis accoust for
10.5% and 6.8% of wnemployment, respectively, roughly 4% and 2% of persoes
nged 4534 nnd $5-84 emralled in CETA Title I programs receive help, By cantrast, 7195 of
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eliminated if it is concurrently eliminated from the entire job
market.?!

D. Judicial Treatment: An Egqual Protection Argument

Applying an equal protection analysis to private employers
demonstrates how the Court has erred in its characterization of age.
If either a fundamental right is at stake or the litigant is 2 member
of a “suspect class,” the Court will protect an individual who is
denied the benefits or rights given to others similarly situated. Un-
fortunately, the judiciary has always declined to find a fundamental
right to earn a living,>"* and the Supreme Court placed a roadblock
in the latter path by deciding in Massachusetis Board of Retirement
v Murgia that age is not a suspect class.*"® Murgia involved a state
law requiring the retirement of uniformed state police officers at age
50.2"* Deferring to the legislature’s age distinctions, the Court dis-
tinguished age and race classifications in three ways. First, unlike
blacks, older persons have not been subjected to a “history of pur-
poseful unequal treatment.™'* Second, the elderly have not been
discriminated against by “stereotyped characteristics not truly in-
dicative of their abilities.”*'* Finally, clder people do not constitute
a “discrete and insular minority deserving of extraordinary protec-
tion from the majoritarian political process,” since age is a process
which affects everyone in society."’

Unfortunately, our society eases its conscience by using the sus-
pect class analysis to justify the general belief that older workers are
not victims of age discrimination—or at least affected less than
those fighting other forms of discrimination. At best, such a socie-
tal view manifests reckless ambivalence; at worst, it may reflect an

the unemployment population |5 younger thas 19, but this growp sccounts for 36% of CETA
enrolless. Fd. ot 30,

Vocational Felabilitation (™¥E") progmms are mo different. Waorkers age 33-39 scoount
for 16.4% and 19.285 of the disabled and severely disabled population respectively, but con-
stitute caly 6:2% of all rehabilitation clients. Althoogh oaly 6.79 and 3.5% of the disabled
and severely disahled groups are between the apes of 10 and 14 they comprise 12,796 of the
VR’ apenings. Jd. at 18,

211, Crvi ReoHTS CoMM'N, supra nols 6F, af 65-67,

212, See Shaughier Howme Cazes, §3 TS, 36, 30-81 (1573). Besides meai of the rights
guarantesd by the Bill of Rights, couns alss view privacy, vodng bn sate electons, fresdos
of travel, and en iB-defined rotics of fresdom from indigence-related disparities bn the crimi-
nal justice system a5 fundemestal. Eglit, supre note 5, ar £74-75.

313, 427 LS. 307 (1976

214, fd. at }E.

15 fd at 33

216, M

2T, Id. See Harvard MNote, supra nobte 55, af 86,
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insidious motive. Older people might seem to be better off com-
pared to victims of race discrimination, who have suffered through
this country’s long-standing history of unegual treatment. This
misperception may be attributable to the fact that age is a less obvi-
ous trait than skin color or ethnicity. Older people, in fact, suffer
and probably will continue to suffer from age discrimination. The
disproportionate impact evidences the removal of, and, in many
cases, the conscious seizure of, the human need to be both in-
dependent and self-reliant. Because the Supreme Court has vigor-
ously championed the plight of blacks and, more recently,
women,*'® it is somewhat inconsistent for the Court to ignore the
equally injurious effects of age discrimination.

Television, newspapers, and other shapers of public opinion re-
grettably foster erroneous images of old age. “Media coverage of
the elderly poor, the elderly sick, the elderly institutionalized, and
the elderly unemployed or retired may be protecting and reinforcing
the distorted stereotypes of the elderly.”*'® Notes another
commentator:

The few exceplional characters in family dramas, detective sto-
ries, and situation comedies notwithstanding, most aged men and
women are represented as one-dimensional, peripheral types who
lack (or are dented) the full range of human feclings and fodbles
expressed by younger actors. Americans over sixty are dispro-
portionately found in commercials recommending health aids or
peared to nostalgia buffs, but they almost never sell cars or
In short, “older people are perceived as set in their ways, conserva-
tive, disliking change, physically and mentally inactive (if not inca-
pacitated), and generally without much to offer those around
them.”**! The unfortunate reality is that old age is unjustifiably
linked to inability, causing 9,000 annual complaints to the EEOC
alone. Older workers can become more productive with age. Ad-
mittedly, at some point age is related to ability. However, older
workers' capacity for physical and intellectual rigor is sufficiently

218, See Califano v, Goldfarh, 430 LLS. 159 {1977) (Coent found invidious discrimination
in Social Securiiy Act sarvivors’ besefits, which pald widow regardiess of dependency, but
pald widcwer only If be was recelving over ball of his support from decensed wifel; Craig v.
Bofen, 419 LLS. 190 (1976) (Oklahcens statute prohibiting sale of ligoor to females under 18
and males under 11 was gesder-based). See Levine, Commenis on the Conrtitaniona Law qf
Age Diserimimation, 37 Con.[-]Keaer L Bev. 1081, 1108 {1941}

219, OLD AGE, supra note 52, al 163 (eiting the Endisgs of & 1975 Louls Herrls & Assoc)-
abes surreyk

rir. LR 1 ]

121, Disparaur Jmpoact Anoiysis, supra Bole 50, ar 1063,
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unrelated to chronological age as to make the use of arbitrary age
standards unjust. Scholars emphasize the greater variability that
exists among the aged, resulting in greater awareness of the “extent
and virulence of ageism in comtemporary America ™™

When asked to consider the issue, employers find that their
older employees are more than competent.™ Psychological re-
search indicates that people age at different rates in different man-
ners,”™ causing divergent effects on “competency.”*™ There are
several crucial aspects of physical performance: strength, endur-
ance, speed, agility and flexibility.™®* Scientists have also found that
the average physical performance of healthy, older adults tends to
approach that of younger adulis™ Only speed of performance
seems to be age-related; in contrast, endurance, agility, flexibility

. EmADES af Gray, mpes pote & ot 121 (emphasts in oefginad).  According o Dr.
Butler, e first direcior of the Maticns] Institnte on Aging, not caly do gesder end color
form the batds of systematio discriminatory sierectypes for women and blscks, respectively,
buot also *[algeism [serves] as & systematio stersotyping of and discrimisation spainct [older]
persoms.” fd

1L} An employor-answered gurvey tated their olider workers equal to or better than
younger persons in mine o4l of tem charascionistics influencing job performance. Among the
ming werd: quantity of work, guality of work, sccident rate, veriatility, compatibillity, and
gpead in pasning profichency. Adaptability 8o change was the only characteristic in which
alder empleayoss wern rated inferior bo younger warkers, ACTION FOR OLDER AMERICANS,
1964 Armoval REPORT OF THE PRESIDENT'S CounciL om Acina IE (1965).

224, There are thies different defindthosn of age: (1) dislagical ape, or the perioa’s present
position with respect (o his potestial fsspan: (2) pocholgioal age, which meskures the ca-
pacity for sdsptation to esvironments] chaspe: and (1) sociof age, which indicates whether
the indhvidual behaves yousper or clder tkan the expeciod behavior of a persoa of ks chrono-
logizal age. Birren & Lovcks, sypre sole 197, at $39-40,

Similarly, there are three sepamite processes of chasge over ilme. One & the probabilicy
that dying incresses with age, called “semescing.” [d at B40. The seeond i “peroating.”
which conatifutes changes in the worker's ability 1o sdapt to envircnmental demasds. Jd,
“Eldering," the third process, consists of progressive changes In roles and soclsl habda Jd,
I the: bicdogical, prycholagical, and social processes of sging were complelely interdependent,
then a sick, slderdly person who s wise would never exist. Some individuals might spe in an
sccelerated manmer biologically, but are spared intellectually. fo. Om the other hand, ibere
are alio pecple wio have fitile intellectod swareness of their environmest, but whose bodies
are in excellemt shape. Since no single factor ssems to govern the rate of humes sging. dver-
sified patterss of aging are croated. . ot Bélhd].

125 “Competency™ refers bo the ability 1o adapd bo envirommental demands, which res
quites o vital brain well-sapplied wilh biood flow and nutrients. &d at 841, The central
nerveins systemn whish repulates the vital procsies of the body and processss infiarmation to
handlz symebols and ressoning i3 alss imporiant becauss tbe clectrical aclivity of ke brain
tends o slow &5 one ages. S st 840-42, Howewver, this phencsnonon i more sigaificantly
caused by disease mather thun by sge. fd Consequently, senility enly affiicts some peapls aff
advamced age. fd.

i Wirrem & Lowcks, supmr nofe 197, st B4

7. Id st B4l
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and strength of older workers tend to improve with age.*®

Intelligence also appears to be unrelated to age. Recent investi-
gations, for example, have shown that many aspects of verbal intel-
ligence, including vocabulary size and verbal comprehension, show
no gradual diminution after age 65, and may possibly increase.®®
Although older people take longer to discern relevant information
and seem to process information in smaller units,®® they tend to
compensate by organizing material conceptually, freeing themselves
to process fewer bits in classifying events, retrieving information,
and responding appropriately.™' This is where experience is advan-
tageous, for the older worker has seen many similar problems in the
past, and can remember the solution process. Older workers also
use experience to compensate for their physical limitations, chang-
ing their approach to the given task. Similarly, elderly people tend
to have very stable personalities. They manage their emotional re-
actions to crises better than their younger counterparts, establishing
an objective approach to solving problems.?2

If physical and intellectual abilities are not substantially age-de-
pendent, then it would be unjust for an employer to treat employees
of the same age as having identical physical and mental attributes
merely to satisfy the employer's unwarranted stereotype. There
simply are too many independent variables to permit homogeneous
categorization. Furthermore, the employer cheats himself of pro-
ductive and experienced workers if he uses an arbitrary age in em-
ployment decisions. The employer should, therefore, test
employees individually to appraise each employes's actual ability.

It is likewise unreasonable for the Court to trivialize the antipa-
thy and ambivalence®™ historically faced by older persons. At least

IXB. See ep, Koy & Bloven, Swimming Spoed of vhe Albine Rov [T Foripus. Praceive, and
Drug Effects on Age awd Sex Differcnces, 13 ), GurormoLocy 378, 305 (195). One rescarch
project foumd that clder adults improve their finger movement Aexibilicy at the seme mbe a3
young sdulty. Hirren & Lowcks, supra note 197, st 843,

T, Schaie & Strother, 4 CroceSequential Study af Ape Chowges fn Cogmitive Behaviar,
M PeycH. BuL. 671 (1963} A mndom samgple of 300 persons of different nges and gemern.
tions were tested intially and retested seven years later. The retesting revealed only signifi-
canl decrease im ability for two testing wariables. fadd ot 673 One variable measered
“reponas™ gpetd. ol Foor tesf soones may result more from test mestiness, mental divesce or
divase rather than physiclogical kes. Birren & Loucks, supra note 197, at B45,

230 Ses, ef, Rabbitt, Anm dpe-decrement i the Abilily i fgnore frrelevant Information,
20 1. GurosTowooy 133, 236-37 (1965),

251, Bieren, Ape Decton Srearepées, in Decsion MagmG aNp AGE 23, 25 (1965),

232 Wondruff & Birren, Age Chanpes anad Cohorr Diferenssr in Persosality, & Dev.
Psven. 232, 256 {1972).

13X, Levine, supra note 218, at 1108,
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one historian has concloded that “late in the eighteenth century, . . .
[the] social status of the aged, which had risen for nearly two hun-
dred years, began to fall. . . . [D]uring the nineteenth century, ex-
pressions of hostility to old age grew steadily stronger in
America."*™ In short, older workers have been relegated to second
class citizenship. If older persons had not suffered from some disa-
bility, Congress would not have felt the need to enact the ADEA
and other age-related legislation.™?

A substantial and related problem in the Murgia decision is the
Court's adoption of a dubious and damaging suspect class analysis
when it could have analyzed the mandatory retirement law as a
BFOQ). Because harmful age stereotypes are patently unrelated to
physical and mental ability, the historical hostility buttressing
Murgia's unwillingness to extend equal protection to older employ-
ees is without foundation. As a final aside, there is no resson to
suspect that private employers will be any more charitable in their
treatment of the elderly than they are with other traditionally disad-
vantaged groups.

V. ComcLusionN

Unquestionably, class actions are an ideal way to litigate matters
which affect large numbers of individuals, such as age discrimina-
tion. They avoid multiple suits, promote efficient adjudication, and
permit claims which would be economically unfeasible if brought
individually. This last benefit is particolarly important in light of
discovery costs and attorney’s fees. Indeed, a plaintiff can often get
a worthy attorney only if he has a class action.

The ADEA was enacted to fight age discrimination, an increas-
ingly necessary task. Although Congress called for an enforcement
mechanism patterned after the FLSA, the legislative history and
evolution of the class action suggest a neutrality toward the use of a
Rule 23 class action. Moreover, public policy requires the most effi-
cient and effective vehicle to fight age discrimination. Employers
may question whether a class action is appropriate in cases where
not all plaintiffs share the same degres of suspect trait (i.e., age), as
plaintiffs in a Title VII action do (e.g., all black or all female), but
this is a question governed by commonality and typicality concerns
in the certification process. It should not be used as an excuse to
frustrate completely the group’s ability to remedy past

1M M (clting D. Feroomm, Growizes OLD = AMERICA 224-25 (exp. od. 197E)).
235, Eew Eglit, supra note 5, a1 GBS,
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discrimination,**®

Even if courts disallow a Rule 23 class action in an ADEA suit,
they should still permit notice and independent solicitation. Fur-
thermore, Congress should amend the ADEA to eliminate the opt-
in requirement and provide for notice. Ituanlythmngl'l Congres-
sional amendment and liberalized judicial interpretation of the
ADEA that the Act's purpose may be realized. Only by ridding the
job market of stereotyped attitudes against older workers may Sena-
tor Young's characterization of “age” ring true:

We do not grow old merely by living a number of years. Peo-
ple grow old by loging their enthusiasm, deserting their ideals,

236, MNor would there be any danger of abuse if the ADEA adopted an opt-cut require-
meend fike Fule 23 class aclions. First, many couns mle that asy plalsalf falling ro ndivide-
ally file & grievance with the EEOC i barred freen porsubag & clsim either slone or as a
member of a class action. See Price v. Marvlasd Cassaliy Co., 261 F.2d 803 (3th Cir. 1977}
Mitchell v. TR, Steel Corp., 33 Empl. Prac. Dee, (OCH) § 34,103 (M.D. Aln. 1984) {each
imdividual must file a chargs of age discriminatian with the EEDC before opling into o cles);
MoCorstin v, TL5. Steel Corp., 621 F.2d 749 (3th Cir, 1580) (fling notice with Secretary of
Labar in FLSA case is prerequisiie to class cemtification). Of course, some courts do mot
impode such a bar, See &g, Bean v. Crocker Natiomad Bank, 600 F.2d T34 (%th Cir. 1979)
{prsons ikt kave not filed matbee of tent to sue may ke represented by “similarly situated™
grievants); Behe v, Drake Hotel, 336 F. Supp. 427 (M.D. TIL 1%84) (Hling requirements sub-
Jeet 1o equiiable modifcation); Franel v. Awco Corp., 460 F. Supp. 339 {D. Conn. 1978)
{athee of [stent 1o o reguirement onder ADEA is sabject o aquitable modification]; Losas-
i v, Teletype Corp., 74 F.R.D, 108 (M.D. 1L 1577) (where facteal claims of all plaintils ass
similer, nonlnchosive motice does not prevend plaimtiffs nor exclode others net joinel in e
original suit). Even il the plaintiffs file the requisite notice, the tolling of the statute of Heita-
ihoms mmay met &5 & farther bar. Sussman v, Yomads, Inc., 90 F.R.D, 630 (DL, 1981) Bur
& Mahoacy v. Crocker Mat. Bank, 571 F. Supp. 287 (M.D. Cal. 1983) (persons desiriag to
join the suit have unsil 30 days befare the trial begins); Pandis v. Sikorsky Albreralt Div, of
LULT.C., 431 F. Sapp. T80 (D, Conn. 1977) (perscn represeniing (ke class bears the borden of
the filimg requirement); Wagner v, Loew's Theatees, Ine, 76 F.R.D. 23 (MD.H.C 1577
{opportunity to join in the class contismes wntil reasonable tlme before trial),

Section 2&[H) of the FLEA alss reguaires plaintifs to be simbilady siosted ssoclass. The
court may sericusly restrict a clas action by adopling a nerrow definition of “similerly stu-
ated.” See e, E Tex Motor Freight Svs, Ine. v. Redriguez, 431 U 353 (1977 Min-
stretta v. Sandia Corp., 639 F.1d 588 (10th Cir. 1980% Locssclo v, Teletype Corp., T4 FRD.
108 (LD DL 1977 Soms cousts alkow & beoader definition. e Adlen v, Marshall Field &
Co., 93 F.R.I. 438 (M.D. TIL 1582) (affected employess were similarly situmed notwithstand-
inf differences la managertal level, geographic locatioss, and deies on which discrimination
cocarred) Behr v, Divake Hotel, 538 F, Supp. 42T (N.D: TIL 1977}

Finally, the ADXEA sllows the genenons BFOC) defense. I the employer can show that be
felt in good faith chat the plaintilf was too obd to perform the duties of the particulas job, he
may plead this as an affirmative defense. The arbitrariness of age limits (hat an emplayer iets
may well depend on ihe level of siill needed by an employes. For example, an employer
mighd set lower age limits for an imlercity bus driver than for a line warkes, snd saill sucesss-
fully assert o BFOQ defemte,  Levien, supra note 62, at 238-40. With these procedural pre-
caiifions, the prospect of burgeoning ape discrimisation el sctioay [ b remobe to justify
legislative asd padicial handusinging on both the opt-la snd sotbe questicas. Bold change is
demanded if cffores sgainst Inssicutionalized age diserimination mre bo be successful.
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mmmmmthﬁcwuwm
the challenges of adventure and change.

Davip L. BIEE

1. 113 Cowg, Rec. 31,256 (1967) (stement of Sen. Young).



